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“A decent and manly exam- 
ination of the acts of Govern- 
ment should be not only 
tolerated, but encouraged.”— 
William Henry Harrison. 
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Reporting to our readers this month is 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


“OW TO HANDLE unexpired install- 

4 ment or annual renewal business upon 
termination of an agency-company agree- 
ment is one of the difficult problems created 
by this type of underwriting. After termina- 
tion of the agency contract, the agent, under 
most state laws, may be precluded from 
further representing the insurance company, 
even to the point of being unable to issue 
periodic endorsements, to collect subsequent 
premiums and to further service the business 
to the expiration of the term originally 
entered into with the insured. Also, even 
though the agent no longer represents the 
company as a result of cancellation of 
the contract, the insured is still entitled to 
the benefits of the lower installment premi- 
ums for the remaining three- or five-year 
term. This right further complicates the 
problem of the initiating agent. 

There have been at least four recent solu- 
tions by various states to meet the problem 
which confronts the agents in these cases. 
The states of North Carolina, Tennessee and 
New Mexico have recognized the problem 
by rulings of the Insurance Commissioner. 
The State of Florida enacted an amend- 
ment to its Solicitors’ and Agents’ Qualifi- 
cation Act, effective October 1, 1953, which 
is the first specific attempt to deal with the 
problem by legislative enactment. 


The Florida enactment, contained in Chapter 
627.90 of the Florida Statutes, is entitled 
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Agency Problems 


“Insurers prohibited from issuing contracts 
except through agents.” The first sentence 
of this section prohibits insurers from issu- 
ing contracts except through regularly licensed 
insurance agents. The second sentence pro- 
vides an important exception in the follow- 
ing words: 


“Provided, however, that 
counter-sign all certificates or endorsements 
necessary to continue the coverage to the 
expiration date, including renewal option 
periods, even though said agent may have, 
subsequent to the issuance of the original 
certificates, endorsements or policies, termi 
nated his connection with the issuing insurer.” 


agents may 


Tp 


The Tennessee Commissioner’s ruling, 
dated May 22, 1953, attempts to solve the 
problem by applying the following pro- 
cedure: 


“Tf and when a company withdraws from 
an agency, and the contract between the 
company and the agency or the producer 
provides that the producer shall retain own- 
ership of the business, such producer may 
transfer the business as written under the 
annual renewal or installment plans to 
another company of his choice, and for 
which he must be licensed, by rewriting such 
business on the anniversary date next fol- 
lowing the withdrawal of the company on 
the basis of 78 percent of the annual rate 
for the balance of the term of the contract. 
Such procedure, however, must be fully 
agreed upon in writing by the ceding com- 
pany, the assuming company and the agent 
or agency involved. 


“An agent or an agency shall not rewrite 
the business in another company, as set out 
above, unless he has the approval, in writ- 
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ing, of the Commissioner of Insurance and 
Banking. a 

The ruling of the New Mexico Superin- 
tendent of Insurance, dated October 1, 1953, 
follows the Tennessee ruling almost word 
for word. 


The North Carolina Commissioner’s ruling, 
effective June 2, 1953, was the result of a 
conference which the Commissioner held in 
January, 1953, with representatives of agents 
and companies. Its purpose is to protect 
a policyholder when a company withdraws 
from an agency while the installment or 
annual renewal plan is in effect. The ruling 
states: 

“Where, under the terms of the agency 
contract, expirations belong to the agent, 
the company shall give the agent the option 
of (a) continuing with a limited license for 
the purpose of collecting the premium and 
servicing the risk, such as renewals, collec- 
tions, etc., or (b) reinsuring to expiration 
with companies remaining in the agency.” 


Insofar as is known at the present time, 
these are the only formal pronouncements 
of the various states to meet the problem 
confronting the agent where unexpired install- 
ment and annual renewal business is still 
on the books at the time of termination of 
an agency. Other states may also have met 
the problem, formally or informally. 


Purchase of Expirations 


The failure to include a covenant not to 
compete in a purchase agreement may result 
in an incomplete transfer of the property 
tight thought to have been purchased, as 
indicated by the important case of Heyl et al. 
v. Emery & Kaufman, Ltd., 204 F. (2d) 137. 

The case arose subsequent to the adjudi- 
cation of Heyl as a voluntary bankrupt, 
after he had conducted a local casualty and 
fire insurance agency in New Orleans, 
Louisiana, for many years. The expirations 
of the bankrupt agency were declared to be 
assets and subject to sale for the benefit of 
creditors. At the time of the sale by auction 
the premium volume of the bankrupt agent 
was between $35,000 and $40,000, represent- 
ing about $7,000 worth of commissions. The 
highest bid at the auction was $300 by 
the firm of Emery & Kaufman, Ltd. There- 
after the bankruptcy court entered an order 
directing the bankrupt agent “to turn over 
to the trustee herein within two weeks from 
this date all copies of the list of expirations, 
which list will be supplemented by the daily 
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THIS ISSUE IN BRIEF | 
| As you read this issue you will learn | 
that: 

involving 
lapping held that, even | 
though the insurers had equal liabil- 
ity, the one that defended and paid 
the settlement or judgment had no 
action for contribution. Page 583. 


Some cases over- 


coverages 


: \ strong possibility exists that 
the accident and health business may 
under the Federal Trade 
Commission’s jurisdiction. Page 588. 
The recommenda- 
tions of trial counsel are regarded as 
a must by most insurers, and should 
be made as early as possible after the 
file has Page 


| soon come 


settlement 


been analyzed. 593. 

The tremendous growth in in- 
surance programming and estate plan- 
ning has led to the presentation of 
many problems by the agency force 
to the life insurance counsel. Page 596. 
An Oklahoma case several years 
permitted an excess carrier to 
recover a judgment against a primary 
carrier for e 


ago 





ccess of loss above the | 
primary carrier’s limit on the ground | 
of bad faith. Page 602. 

When defense counsel objects 
he should state his grounds fully so 
that the jury will understand why it | 
is done, and realize he is not trying 
| to keep evidence from them. Page 606. | 
The insurer’s lawyer is faced | 
| in almost every case with a possi- | 
| bility that a conflict of interest will 

arise and, thus, must conduct himself | 
in a manner beyond reproach. Page 609. 


|} . . . A malpractice case is one of 
| few types of litigation where the dam- 
ages will usually depend upon medical | 
testimony. Page 613. } 


reports covering said expirations.” Pursuant 
to this order, the purchaser secured two 
cardboard boxes of papers and documents 
containing this information. 


Subsequent to the bankruptcy proceed- 
ings, Heyl, the bankrupt agent, entered into 
employment with a general agent in the 
same vicinity under a salary and bonus 
compensation arrangement. 


After the sale of the expirations, the pur- 
chaser filed a motion with the bankruptcy 
court which alleged that the original delivery 
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of copies of the list of expirations and daily 
reports did not full 
with the original order which awarded the 
The claimed 
delinquency related to the bankrupt’s busi- 
ledger which contoined, with 
business data from which 
the bankrupt might reconstruct the informa- 


constitute compliance 


expirations to the purchaser. 
ness along 
other entries, 
tion contained in the list of expirations and 


daily reports which had been previously 


delivered in accordance with the order of 


the court. 


The referee in bankruptcy, pursuant to 
this motion by the purchaser, ordered imme- 
diate delivery of the book to be 
made. Upon petition for review, a district 
judge affirmed the order of the referee and 
held that as a result of the sale of the expi- 
rations, the bankrupt was forbidden to solicit 
renewal insurance from any of the customers 
included in the list of expirations and that, 
therefore, the purchaser entitled to 
custody of the ledger. 


ledger 


was 


This decision by the district judge was 
appealed to the circuit court of appeals, 
from which the present decision was issued. 
The circuit court reversed the decision of 
the federal court and in a comprehensive 
opinion waved aside the contentions con- 
cerning the ledger, the possession of which 
was the nominal issue in the case. 


The circuit court, striking at the heart 
of the matter, stated that the real issue in 
the case was whether the purchaser of the 
expirations at the referee’s sale acquired 
thereby the and exclusive right of 
solicitation of the former customers of the 
bankrupt’s insurance agency so that the bank- 
rupt was thereafter debarred from soliciting 
them. In other words, what was the extent 
of the rights and privileges which passed to 
the purchaser at the bankruptcy sale? 


sole 


In the opinion the meaning of the term 
‘expirations” was fully discussed. The court 
declared that this term had acquired a defi- 
nite meaning in the insurance field which 
had been recognized by the courts. In 


explaining the broadened concept of expi- 
rations now judicially recognized, the court 
said: 


“The record known in insurance circles as 
‘expirations’ is, in effect, a copy of the 
policy issued to the insured, which contains 
the date of insurance, name of the insured, 
expiration, amount, premiums, property cov- 
ered and terms of insurance. Because 
of the peculiar nature of the agency relation- 
ship, in that the casualty or fire insurance 
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agent, in soliciting insurance business, does 
not solicit on behalf of any particular com- 
pany, but actually on behalf of the agency, 
and then allots the business to such one of 
the companies represented by him as he may 
determine, it is generally held that since the 
information obtained in such _ solicitation 
and in the preparation of the policies is 
gathered by the agent at his own expense, 
the expirations are the property of the 
agent.” 


The court went on to say that the expi- 
rations of a fire or casualty insurance agent 
constitute property, the ownership of which 
secures varying rights and privileges which 
render the expirations one of the 
valuable features of an insurance 
The court further declared: 


most 
agency. 


“However, it further appears from the 
testimony that this value is subject to divi- 
sion and diminishment dependent, in any 
upon whether the seller conveys not 
only the expirations record but, as a part 
of the sale, likewise agrees to discontinue 
insurance solicitation, at least for a reason- 
able period of time. The legal effect of such 
an agreement is to grant the purchaser 
the exclusive right to the use and benefit 
of the expiration records.” 


case, 


The case further discussed the divisible 
nature of the property rights in expirations 
in these words: 


“Tt seems clear that, dependent upon the 
terms of the conveyance or contract, each 
or all of these rights are proper subject of 
sale, scaling from the whole, resulting from 
the agreement by seller to refrain from 
solicitation of insurance to a part, with 
the result that it may be that both the owner 
and another may be entitled to the use and 
benefit of the list of expirations and the 
information to be gained therefrom.” 


Because a “covenant not to compete” did 
not accompany the transfer in this case, 
the court declared that both the bankrupt 
agent and the purchaser of the expirations 
were entitled to equal use of the expiration 
list to solicit the former customers of the 
bankrupt agency. 

The court stated that the right of the 
bankrupt agent to contractually stipulate 
against interference on his part to the custo- 
mers represented by such expiration records 
was a personal right of the bankrupt agent 
and did not pass to the bank- 
ruptcy as a part of the asset of expirations; 
therefore, being a personal right separate 
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Federal Legislation 


The Texas City disaster bill (S. 1077) 
has now become a law. Congress, before 
adjourning, cleared a compromise measure 
for government payments to victims of the 
1947 Texas City disaster, and sent it to the 
President, who signed it. The Senate and 
House measures have, in effect, been in 
agreement on only one major point: that 
subrogated insurance companies would not 
be eligible for any payments. The law de- 
fines the degree of government liability as 
“compassionate responsibility.” The ceiling 
on claims was placed at $25,000, and the juris- 
diction over settlement is assigned to the Army. 

The President has signed the 1956 mutual 
security bill (S. 2090). It includes an 
amendment providing that appropriations be 
made available for marine insurance on 
foreign aid commodities where the insur- 
ance is placed on a competitive basis, in 
accordance with normal trade practice pre- 
vailing prior to World War II. 

It is believed that the law will eliminate 
the discrimination which has resulted in 
only 5 per cent of foreign aid shipments 
being placed in the United States ocean 
marine insurance market. In addition to 
making appropriations available, the law 
provides that if a participating country—by 
statute, decree, rule or regulation—discrimi- 
nates against any United States marine in- 
surer, then commodities purchased with 
funds provided under the act destined for 
that country shall be insured in the United 
States against marine risk. 


Pending Federal Legislation 


A bill to regulate over-the-counter stock 
issues (S. 2054) was referred to the Senate 
Committee on Banking and Currency. A 


What the Legislators Are Doing 
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recent legislative bulletin of the Life In- 
surers Conference reported that a subcom- 
mittee approved the bill before adjournment. 
As approved, the bill was amended to 
specifically exempt all banks and insur- 
ance companies from the registration re- 
quirements of the Securities and Exchange 
Commission. It is.felt that the banks and 
companies are adequately regulated under 
other laws. Further action was postponed 
until the next session of Congress. 


S. 2751 would provide voluntary coverage 
for lawyers and dentists under the federal 
old-age and survivors insurance system. 
The bill was sent to the Senate Committee 
on Finance. 


Another bill (S. 2753) would provide for 
temporary disability benefits for employees 
of the District of Columbia who are unable 
to work because of a physical or mental dis- 
ability that is not work-connected. It would 
be administered by the District of Columbia 
Unemployment Compensation Board. In- 
surance policies for disability benefits re- 
quired by the bill would be issued either 
by private insurance companies or, for em- 
ployers with gross pay rolls of less than 
$20,000 per year, by the District Insurance 
Fund established by the bill. The fund 
would be treated as a carrier for the purpose 
of the bill. The bill has been referred to the 
Senate Committee on District of Columbia. 

Provision for a recess by Congress from 
the middle of July until the second Monday 
in September of each year, to begin with 
the second session of this Congress, was in- 
troduced. The bill (S. 2752) seeks to avoid 
the session-end ljog-jam bills. The present 
law requires adjournment on July 31. This 
bill has been referred to the Senate Com- 
mittee on Rules and Administratiotn. 
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Federal flood insurance legislation is re- 


portedly being drafted by Congressman 
Dodd of Connecticut. It is also reported 
that Senator Lehman of New York will in- 
troduce legislation for a federal risk in- 
surance program for major disasters. 


State Legislation 


Accident and Health Insurance 


Ohio . An act regulating the business 
of accident and health insurance has been 
approved. It includes a definition of total 
disability as “inability to perform the duties 
of any gainful occupation for which the in- 
sured is reasonably fitted by training, ex- 
perience and accomplishment.” Laws 1955, 
H. B. 881, approved July 6, 1955, effective 
July 1, 1956. 


Agents and Brokers 


Connecticut . . . An act concerning per- 
manent insurance agents’ licenses has been 
passed. Under one provision, the Insur- 
ance Commissioner may ,in order to deter- 
mine the eligibility of ary person holding 
an agent’s, broker’s or public adjuster’s 
license, examine the books and records of 
any person holding such a license. Public 
Act 534, Acts 1955, H. B. 617, approved 
and effective July 20, 1955. 


Doing Business 


Hawaii . . . A voluminous insurance 
code was recently approved by the gover- 
nor. Act 277, Acts 1955, H. B. 389, approved 
August 22, 1955, effective January 1, 1956. 


Missouri . . . A new probate code has 
been enacted. 1955, 2. B: WD, ap- 
proved July 14, 1955, effective January 1, 
1956. 


Laws 


New Jersey . . . A new act governs in- 
vestments by insurance companies. Chap- 
ter 185, Laws 1955, A. B. 318, approved 
and effective August 2, 1955. 


Another new law regulates reinsurance 
by life insurance companies. Chapter 171, 
Laws 1955, A. B. 319, approved and effec- 
tive July 27, 1955. 


Wisconsin ... Riders and endorsements 
may now be added to standard town mutual 
and standard fire insurance policies whereby 
the insurance company “agrees to reimburse 
and indemnify the insured for the difference 
between the actual value of the 
property at the time any loss or 
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insured 
damage 


occurs and the amount that would be 
required to repair, rebuild or replace with 
new materials of like size, kind and quality, 
but not to exceed the amount of insurance 
covering such property as has been dam- 
aged or destroyed by fire or other perils 
insured against.” Chapter 605, Laws 1955, 
A. B. 655, approved August 25, 1955, effec- 
tive day after publication in official state 
paper. 


Financial Responsibility Acts 


Massachusetts . . Owners and opera- 
tors of aircraft involved in accidents are 
now required to provide; security, in certain 
cases, for the payment of damages resulting 
from the ownership and operation of the 
aircraft. Chapter 666, Laws 1955, S. B. 807, 
approved August 10, 1955, effective Janu- 
ary 1, 1956. 


Fire Insurance 

Wisconsin The insuring clause in 
the standard fire policy may be modified, 
subject to the approval of the Insurance 
Commissioner, to include perils in addition 
to fire and lightning when such perils are 
included under the policy conditions. Chap- 
ter 524, 1955, A. B. 704, approved 
August 2, t August 9, 1955. 


Laws 


1955, effective 


Group Insurance 


Florida .. . 


or associations 


Employers, labor unions 
which receive dividends, 
premium refunds, rate reductions, commis- 
service fees in connection with 
group insurance policies covering employees 
must apply that portion which exceeds 


sions or 


their total expenditure toward the cost off 


for the sole benefit of in- 
sured employees or members or for the 
purposes of the trust. Laws 1955, S. B. 86, 


approved and effective May 31, 1955. 


such insurance 


Massachusetts . . Provision is now 
made for contributory group life, accident, 
hospitalization, medical and surgical insur- 
ance for persons in the service of the com- 
monwealth. Chapter 628, Laws 1955, H. B. 
2980, approved August 3, 1955, effective 90 
days after approval. 


New Hampshire ... the minimum num- 
ber of employees that must be covered by 
a group life insurance policy at date of issue 
has been reduced from 25 to ten. Chapter 
300, Laws 1955, H. B. 464, approved and 
effective August 5, 1955. 


(Continued on page 639) 
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The Other Insurer Declines 


By SAM H. HOOD 


This paper and those follow- 
ing were presented at the 
Fifteenth Annual Convention 
of the Federation of Insurance 
Counsel on August 17-19, 1955 


Y VIRTUE of the fact that most sub- 

stantial businessmen and companies have 
become well aware of the necessity of ob- 
taining many forms of casualty insurance 
protection and of the fact that insurance 
agents are now, and for many years have 
been, zealously selling their clients (as should 
be done) on the fact that f 
coverage are essential for their protection, 


many forms of 
there is some overlapping of coverages be- 
tween such casualty policies. Sometimes we 
find these overlapping coverages written with 
the same company, in which event no legal 
problem is likely to arise. Ofttimes, however, 
these policies are written with different com- 
panies, so that when a loss occurs a conflict 
arises between the insurers as to which has 
the coverage and which shall assume the 
responsibility for conducting the investiga- 
tion, defending any resulting suit, making 
whatever settlement is to be made or paying 
off a judgment to protect the insured from 
execution on the judgment. 

Unquestionably, there are many legal prob- 
lems created by such overlapping policies 
carried by different insurers that might ap- 
propriately be discussed under this rather 
broad subject. It is not intended that these 
remarks should constitute a complete dis- 
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To the con- 
trary, this discussion will be limited to the 
casualty field and, particularly, to overlap- 
ping coverages in automobile and general 


cussion of all such problems. 


public liability policies covering the premises 
of the particular insured, for I believe that 
therein the. problem has arisen most 
quently. At least this is true from my own 
experience. I think also that we may expect 
this conflict to arise even more frequently 
in the future as our policy forms are ex- 
panded and as our businessmen and organi- 
still the 
necessity for complete casualty protection. 


fre- 


zations become more aware of 


From my examination of the authorities, 
it appears that conflicts of the type described 
have most prevalently arisen in the following 
instances: (1) when the assured has both an 
automobile policy and a general public lia- 
bility policy with different companies; (2) 
when the insured automobile is not, at the 
time of the loss, being operated by the own- 
er, but is being driven by some other party 
who likewise has liability insurance covering 
its operation under such circumstances and 
(3) in those rare instances where, through 
some mistake, there is double coverage ona 
particular vehicle. 

In almost all automobile policies and public 
liability policies covering the premises of 
the named insured, we find provisions simi- 
lar to the following: 


. . . if the insured has other insurance 
against the loss covered by this policy, the 
company shall not be liable under this policy 
for a greater proportion of such loss than the 
applicable limit of liability stated in the 
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The author is a partner in the law 
firm of Fulbright, Crooker, Freeman, 


Bates & Jaworski, Houston, Texas. 


declarations bears to the total applicable limit 
of liability of all valid and collectible insur- 
ance against such loss... .” 


And in most standard automobile policies 
today we find the additional provision that, 
where the assured is using another automo- 
bile temporarily, in place of his insured ve- 
hicle, the coverage afforded by the policy 
“shall be excess insurance over any other 
valid and collectible insurance... .” 

Some early cases dealing with such over- 
lapping coverages, and some fairly recent 
cases in some jurisdictions, have held that, 
even though the insurers may have equal 
responsibility and liability under their respec- 
tive policies, the one that went forward and 
defended the case and paid off the settle- 
ment or judgment had no right of action 
against its coinsurer for contribution, as_ it 
was “a volunteer.” Apparently, holdings to 
this effect resulted from the construction 
placed upon clauses similar to the coinsur- 
ance clause quoted above in fire and other 
types of insurance policies. It is my view 
that such holdings are both equitably and 
legally unsound, and are antagonistic to sound 
public policy insofar as they are applicable 
to the casualty and automobile field of in- 
surance. 

Such early holdings have been cited by 
some text writers as the settled law on this 
subject or as the weight of authority. For 
example, in 46 Corpus Juris Secundum, at 
page 151, it is said: 

“Where each policy stipulates to pay the 
proportion of the loss which the amount in- 
sured by it bears to the whole amount of 
insurance on the property, the contracts are 
independent and each insurer binds himself 
to pay its own proportion without regard 
to what may be paid by others, and no right 
of contribution exists in favor of any of 
them, unless they enter into an independent 
agreement among themselves with 
to adjusting and apportioning the loss.... 


respect 
A similar statement is made by the anno- 
tator in 21 A. L. R. (2d) 611, as follows: 
“Despite the relative lack of direct authority, 
it appears to be well settled that where one of 
the insurers, despite the existence of the pro 
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rata clause, pays a larger portion of the 
amount than it is legally bound to do, no right 
of contribution exists between the other insur- 
ers, this on the ground that such excess pay- 
ment is viewed as a purely voluntary payment.” 


I shall not undertake to discuss the correct- 
ness of such holdings as applied to other types 
of insurance policies, but I believe it is evi- 
dent that losses in the casualty field are often 
much more uncertain of exact determination 
and evaluation than they perhaps are in 
some other field, such as in fire or surety 
losses, and for that reason, if none other, de- 
serve some different treatment. 


It is perhaps appropriate that the discussion 
of particular cases and holdings be com- 
menced with a review of the cases from my 
own State of Texas. In 1943, the Supreme 
Court of Texas, in the case of Traders & 
General Insurance Company v. Hicks Rubber 
Company, 17 AutoMopiILeE Cases 115, 169 
S. W. (2d) 142, held, where there was over- 
lapping coverage between a garage liability 
policy and an automobile policy for the same 
insured, and such policies contained the usual 
coinsurance clauses, that the company paying 
more than its share could not recover from the 
other insurer, on the theory that each of the 
insurers had a separate, as distinguished from 
a joint, liability; that their liability was limited 
to their proportionate share of the loss; that 
the one who paid more than its just share 
or a share for which it had no legal liability, 
was a volunteer to the extent of the over- 
payment; and that equity would not aid a 
volunteer. 

In the later case of Arrow Coach Lines v. 
Pennsylvania Casualty Company, 34 AutToMo- 
BILE CAsEs 1104, 234 S. W. (2d) 883 (1950), 
it was held that a company which paid claims 
not covered by its policy, but covered by the 
policy of another insurer, could have reim- 
bursement, since the company making the pay- 
ment did so in good faith, believing that such 
was necessary to protect its interests and was 
mistaken in such conclusion. There was no 
discussion of the insuring clauses or of the case 
of Traders & General Insurance Company v. 
Hicks Rubber Company, and no mentior of the 


word “volunteer.” 


The District Court of Appeals of California, 
in the case of Fidelity & Casualty Company 
of New York v. Firemen’s Fund Indemnity 
Company, 100 Pac. (2d) 364, decided in 1940, 
where the facts were almost identical with 
those in the case of Traders & General Insur- 
ance Company v. Hicks Rubber Company— 
there having been overlapping coverages be- 
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tween an automobile and a general public 
liability policy issued by different companies 
—held, as did the Texas Supreme Court, 
that the insurer who had gone forward and 
defended the claim and made settlement of 
the loss could not recover contribution from 
the other insurer who had denied liability, 
on the theory that the insurer who had paid 
the loss was a volunteer and was not entitled 
to contribution under the coinsurance clause. 


A similar result had been reached by the 
United States District Court for the Eastern 
District of Pennsylvania in the earlier case 
of American Casualty Company v. Maryland 
Casualty Company, 20 F. Supp. 561 (1937). 
It appears, however, that the result reached 
in that case is possibly warranted by other 
facts and circumstances, but the court chose 
to base its decision on the theory that there 
was no right of contribution between coin- 
surers. 


It is significant to note, I think, that the 
theory of the paying insurer’s being subro- 
gated to the rights of the insured under the 
provisions of the policy was not apparently 
urged in the foregoing cases denying contri- 
bution. At least there is no discussion indicat- 
ing that such theory was urged or considered. 
Practically all liability policies, and certainly 
all standard automobile policies, now carry 
an unqualified provision similar to the fol- 
lowing: 


“In the event of any payment under this 
policy, the company shall be subrogated to 
all the insured’s rights of recovery therefor 
against any person or organization and the 
insured shall execute and deliver instruments 
and papers and do whatever else is necessary 
to secure such rights. The insured shall do 
nothing after loss to prejudice such rights.” 


The earliest case which I have found per- 
mitting contribution under similar circum- 
stances is that of United States Guarantee 
Company v. Liberty Mutual Insurance Com- 
pany, 12 N. W. (2d) 59 (Wis., 1943). In that 
case there was overlapping coverage between 
the policies of two companies, and one of 
the companies denied liability and refused 
to defend the resulting suit, which was settled 
upon the second day of the trial by the defend- 
ing company. The court held that the company 
defending the suit and paying the claim could 
recover contribution from the coinsurer. In 
doing so, the court said: 

“The plaintiff by and under its contract with 
assured agreed ‘to pay on behalf of the insured 
all sums which the insured shall become obli- 
gated to pay by reason of the liability imposed 
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upon him by law for damages...’. In paying 
the damages to Gaurkee [the plaintiff in the 
original action] it performed the terms of its 
contract with the assured, as the defendant had 
breached and violated its contract for a like 
liability. By the terms of its policy plaintiff 
was subrogated to the rights of the assured 
which, under the decisions, is a substitution of 
one person in the place of another with refer- 
ence to a_ lawful claim or right.... If assured 
had made settlement with Gaurkee and was the 
plaintiff in this action, defendant would be lia- 
ble for the amount now claimed. By payment 
of the entire amount, plaintiff is substituted in 
place of the assured with reference to a lawful 
claim or right. When defendant violated the 
contract by refusing to defend the Gaurkee 
action, a settlement by plaintiff and payment of 
the full damages did not make plaintiff a vol- 
unteer or interloper as to the payment for which 
this defendant is liable. .. .” 


A similar result was reached by the Su- 
preme Court of Michigan in the case of 
Detroit Automobile Inter-Insurance Exchange 
v. Detroit Mutual Automobile Insurance Com- 
pany, 2 AUTOMOBILE CAsEs (2d)366, 59 N. W. 
(2d) 80 (1953), the court holding that one 
making settlement under similar circumstances 
was not a volunteer. The same conclusion 
was reached by the United States Court of 
Appeals for the Sixth Circuit in the case of 
Commercial Standard Insurance Company v. 
American Employers Insurance Company, 3 
AUTOMOBILE CASES (2d) 663, 209 F. (2d) 60 
(1954). In both of these cases, as well as 
in the Wisconsin case of United States Guar- 
antee Company v. Liberty Mutual Insurance 
Company, the respective courts, in my opinion, 
more correctly, logically and realistically 
analyze the positions and problems of the 
respective insurers than do the courts which 
have reached conclusions. The 
opinions in these cases are, in my judgment, 
well considered, and I commend them to 
you. They reach what I believe is the only 
sound, just and equitable conclusion—that 
contribution may be had under such circum- 
stances. The Commercial Standard v. Ameri- 
can Employers case points out that there are 
two types of subrogation—equitable subro- 
gation and contractual subrogation—and that 
the insurer making payment and defending 
the claim has a contractual, as distinguished 
from an equitable, right of subrogation against 
the other insurer. The case of Maryland Casu- 
alty Company v. Employers Mutual Liability 
Insurance Company of Wisconsin, 3 AUTOMO- 
BILE CASES (2d) 229, 208 F. (2d) 731 (CA-2, 
1953), likewise supports the theory that, 
where there is coinsurance, recovery of con- 
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tribution may be had by the insurer making 
the payment, under the theory of subrogation. 


An interesting development concerning this 
legal problem is demonstrated by three cases 
from the State of Ohio. The case of Farm 
Bureau Mutual Automobile Insurance Com- 
pany v. Buckeye Union Casualty Company, 25 
AUTOMOBILE Cases 853, 67 N. E. (2d) 906, 
was decided by the supreme court in 1946. 
In that case, there were two policies cover- 
ing the same automobile. One of the com- 
panies denied the claim; the other thereupon 
proceeded to settle it, and sued the first 
company for contribution. Both policies car- 
ried the usual coinsurance clause, to the 
effect that the company was not liable for 
more than its proportionate share of the loss 
in the ratio that its policy limit bore to the 
total insurance in effect. The Supreme Court 
of Ohio held that Farm Bureau Mutual In- 
surance Company, which had paid the loss 
and sought contribution, could not recover 
from Buckeye, for the reason that it was a 
volunteer, and in so holding said: 


“Thus, with knowledge of the facts and 
without legal liability therefor the plaintiff 
included in its payment the proportion for 
which the defendant alone was liable. Under 
these circumstances the plaintiff manifestly 
became a volunteer and hence is not entitled 
to contribution.” 


Next to come before the Supreme Court 
of Ohio was the case of Aetna Casualty & 
Surety Company v. Buckeye Union Casualty 
Company, 38 AutToMoBiLE Cases 1135, 105 N. 
E. (2d) 568 (1952). There an automobile 
dealer loaned a customer a car while his 
automobile was being repaired. While the 
customer had the car, he was involved in an 
accident, and the loss in question arose. The 
customer’s policy with Aetna Casualty Com- 
pany provided that under such circumstances 
its coverage would be excess over any other 
valid and existing insurance. The automo- 
bile dealer carried a policy with Buckeye 
Union Casualty Company which provided 
that Buckeye would be liable to the propor- 
tion that its coverage bore to the entire 
amount of coverage available. The accident 
was reported to both companies, and Buck- 
eye refused to defend, denying any liability. 
Aetna assumed defense of the resuliing suit, 
eventually worked out a settlement agreeable 
to it and notified Buckeye of the proposed 
settlement. Receiving no response from Buck- 
eye, either favorable or unfavorable to the 
proposed settlement, Aetna proceeded to con- 
summate it and then brought suit against 
Buckeye for indemnity, claiming that its pol- 
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icy was excess over the coverage afforded by 
the Buckeye policy. The trial court and the 
intermediate court concluded that Aetna was 
a “volunteer” and could not recover because 
of the earlier decision of the supreme court 
in the case of Farm Bureau Mutual Automo- 
bile Insurance Company v. Buckeye Union Cas- 
ualty Company, previously discussed. The 
supreme court, however, held that such cases 
were distinguishable on the facts and that 
Aetna could recover for the entire amount 
paid by it and in so holding said (in connec- 
tion with these reasons advanced by the 
court for its holding, I invite you to consider 
whether they would not have equally sup- 
ported a similar holding in the Farm Bureau 
Mutual Automobile Insurance Company vz. 
Buckeye Union Casualty Company case, which 
the court said was distinguishable) : 


“So long as Buckeye disclaimed coverage 
and refused to participate in any way in 
negotiating settlement or defending the action, 
there was no admitted or established ‘other 
valid and collectible’ insurance. Aetna was, 
therefore, forced to defend and pay any re- 
sulting damage—or settle. Under its con- 
tract of insurance with Butler [the automobile 
dealer’s customer] Aetna could not abandon 
him merely because Buckeye chose to deny 
coverage and gamble on future exoneration. . .. 


“Buckeye could not escape ultimate liability 
merely by denying coverage and refusing to 
defend the action. 
from payment by its own breach of con- 
tract)... 


“Aetna had an interest to protect and a 
legal obligation to pay. In effecting settle- 
ment and making payment under such cir- 
cumstances Aetna was not a volunteer. 


“In 50 American Jurisprudence, 698, Sec- 
tion 22, it is said: 


Generally speaking, the party making 
payment is a volunteer if, in so doing, he has 
no right or interest of his own to protect, 
and acts without obligation, moral or legal, 
and without being requested by anyone liable 
on the obligation. ... 


“ ‘Where the person paying the debt has an 
interest to protect, he is not a stranger.’.. . 


“Tt is now determined that Butler was 
covered by the Buckeye policy and _ that 
Buckeye was obligated to defend Butler and 
pay any judgment rendered against him, 
within the limits of its policy, or effect set- 
tlement. Those rights of Butler against Buck- 
eye passed to Aetna under the subrogation 
clause in Aetna’s policy. ... 
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“The instant case is distinguishable on the 
facts from Farm Bureau Mutual Automobile 
Ins. Co. v. Buckeye Union Casualty Co., supra. 
In that case the policies of both companies 
contained ‘other insurance’ clauses which pro- 
vided for prorating the claims. Both insurance 
companies admitted their coverage and the 
liability of their insured for some amount of 
[I do not 
follow this statement, for it appears to me 


damages on the claim asserted. 


that Buckeye consistently denied any re- 
sponsibility.]| No action was instituted against 
the assured. [Should this make a difference? ] 
One company made full settlement without 
[The 
The case did not 
involve primary and secondary liability. [That 
is true, but should that make any differ- 
ence?] Subrogation was not involved. .. .” 
(The subrogation clause, as far as we know, 
was in both policies, but subrogation was 
not urged as a ground for recovery—this 
indeed seems to be the only real distinction 
justifying the varying results.) 


being forced to do so by court action. 
same is true in this case. ] 


In the later case of Firemen’s Fund Indem- 
nity Company v. Shelby Mutual Casualty Com- 
pany, 2 AUTOMOBILE Cases (2d) 233, 117 N. 
E. (2d) 477 (1953), the court of appeals fol- 
lowed the case of Farm Bureau Mutual Auto- 
mobile Insurance Company v. Buckeye Union 
Casualty Company and again held that there 
could be no recovery of contribution between 
It seems 
to me, however, that there were other sound 
grounds upon which the result could have 
been properly predicated in that particular 
case. 


coinsurers on an automobile policy. 


Time will not permit further discussion 
of these cases or analysis of any additional 
ones. Of interest to you, however, might 
be the annotations appearing in 21 A. L. R. 
(2d) 611 and 31 A. L. R. (2d) 1324, and the 
following cases: American Automobile Insur- 
ance Company v. Penn Mutual Indemnity Com- 
pany, 26 AUTOMOBILE Cases 1114, 161 F. (2d) 
62 (1947) ; American Surety Company of New 
York v. American Indemnity Company, 72 Atl. 


(2d) 798 (N. J. Super. Ct., 1950) ; New Am- 
sterdam Casualty Company v. Hartford Acci- 
dent & Indemnity Company, 5 AUTOMOBILE 
Cases 1195, 108 F. (2d) 653 (CCA-6, 1940) ; 
and Great American Indemnity Company v. 
McMenamin, 6 AvutToMosILE CAsEs 422, 134 
S. W. (2d) 734. 

Words and Phrases 


as follows: 


defines “volunteer” 

* “A volunteer’ is one who intrudes him- 
self into a matter which does not concern 
him or one who pays the debt of another 
without request, when he is not legally or 
morally bound to do so and when he has no 
interest to protect in making such payment.” 

To say that an insurer who makes pay- 
ment under circumstances such as we have 
been considering is “a volunteer,” to say 
the least, is a most unrealistic view of the 
matter: There is nothing voluntary about 
the payment; the payment is made because 
the other company will not respond; there 
would appear to be legal liability of the in- 
surer in question to both the injured party 
and the assured under the laws of most 
states; and the insurer obviously has an in- 
terest to protect. 


Assuming that there is overlapping cover- 
age, it seems obviously wrong to me that an 
insurer should be unjustly enriched by its 
arbitrary refusal to honor its responsibilities 
and obligations under its policy. Public pol- 
icy favors settlement of claims and _ litiga- 
tion. To hold that an insurer who goes 
forward and makes settlement of a claim or 
a judgment is “a volunteer” is, in my opinion, 
contrary to such public policy. Further, the 
insurer most frequently finds itself in the posi- 
tion of having to make a choice of settling, 
paying the entire amount of the settlement 
demand or exposing itself to a greater lia- 
bility at a later date. It would seem that 
the company that has accepted its respon- 
sibility should be entitled to make a fair 
settlement without prejudice to its rights of 
contribution from another that has not 


done so. [The End] 


Many changes have developed in the past five years in the dis- 


tribution of ownership of the various life insurance policy plans, 


with increased emphasis being put on contracts providing specific 


family income, the Institute of Life Insurance reports. Life in- 


surance especially designed for family financial planning appears 


to have nearly doubled in the past four years, while that under 


the basic types of policies has increased by about 20 per cent. 
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Insurance 


and Federal Administrative Law 
By RALPH E. BECKER, Attorney, Washington, D. C. 


N OCTOBER 14, 1954, a dark day in 

insurance annals, your great industry 
first came into abrupt and somewhat pain- 
ful contact with federal administrative law. 
As most of you recall, it was on that fate- 
ful day that the Federal Trade Commission 
“issued complaints against 17 insurance com- 
panies charging false and misleading adver- 
tising in the billion-dollar hospitalization, 
accident and health insurance business.” ’ 
Since then more complaints have been is- 
sued and a larger segment of the industry 
has been affected. 


Although the Federal Trade Commission 
had been investigating this matter for many 
months, and there had been a considerable 
amount of advance newspaper publicity, 
great cries of anguish and injured innocence 
came booming forth from the insurance in- 
dustry in general, and the 31 affected com- 
panies in particular. 


This hullabaloo has somewhat subsided 
and perhaps a dispassionate survey of the 
situation is now possible. I propose, there- 
fore, to discuss briefly the major issue of 
the controversy and a few of the factors 
involved in regulation by federal adminis- 
trative law. Specifically, I shall touch upon 
the rules and -procedures of the FTC. 


Jurisdiction 


The principal contentions made by the 
insurance companies are (1) that the Fed- 
eral Trade Commission lacks jurisdiction 
of the subject matter, and (2) that the 
challenged advertisements are not false and 
misleading. 


Since Paul v. Virginia’? in 1869, it had 
generally been assumed that the federal 
government had no power to regulate 
insurance. The assumption was not unwar- 
ranted since the Supreme Court had re- 
peatedly described the power of the state 
to regulate insurance in extremely broad 
terms.” The weakness of this authority, 
however, lay in the fact that each of these 
cases dealt with the power of the state to 
tax or regulate the insurance business, and 
not the power of Congress under the com- 
merce clause.* 


The sense of security thus inspired by 
Paul v. Virginia and its progeny should, 
therefore, have been suspect. Unfortunately, 
it was not, and the industry continued on 
its merry way until U. S. v. South-Eastern 
Underwriters Association® cruelly 
the illusion. 


That case specifically held that the in- 
surance business was subject to the anti- 
trust laws of the United States. This 
necessarily meant that insurance was com- 
merce and that, when conducted across 
state lines, it became interstate commerce. 


“No commercial enterprise of any kind 
which conducts its activities across state 
lines has been held to be wholly beyond 
the regulatory power of Congress under 
the Commerce Clause. We cannot make 
an exception of the business of insurance.” ® 


The position taken by the Supreme Court 
was unequivocal—insurance was commerce 
subject to regulation by Congress under 
the commerce clause. Congress took al- 
most immediate action and on March 9, 








1 Federal Trade Commission Press Release, 
dated Tuesday, October 19, 1954. 

275 U.S. 168. 

3 Paul v. Virginia, cited at footnote 2; Hooper 
v. People of State of California, 155 U. S. 648 
(1895); New York Life Insurance Company v. 
Cravens, 178 U. S. 389 (1900); New York Life 
Insurance Company v. Deer Lodge County, 231 
U. S. 495 (1918). 
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*See, for example, Polish National Alliance 
of United States of North America v. National 
Labor Relations Board, 136 F. (2d) 175, 179 
(CCA-7, 1943). 

55 Fire and Casualty Cases 194, 322 U. S. 533 
(1944). 


® Case cited at footnote 5. 
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1945, the McCarran-Ferguson Act became 
law... This statute leaves much to be de- 
sired from the standpoint of skillful drafts- 
manship. The first section of the act and 
part of the second section can fairly be in- 
terpreted to mean that Congress intended 
to leave the regulation of insurance entirely 
in the hands of the various states. 


“Be it enacted That the Congress 
hereby declares that the continued regula- 
tion and taxation by the several States of 
the business of insurance is in the public 
interest, and that silence on the part of the 
Congress shall not be construed to impose 
any barrier to the regulation or taxation 
of such business by the several States.” * 
(Italics supplied.) 


“The business of insurance, and 
person engaged therein, shall be subject to 
the laws of the several States which relate 
to the regulation or taxation of such busi- 
(Italics supplied.) 


If Congress had stopped there, the in- 
surance industry could thumb its nose at 
the Federal Trade Commission in the pres- 
However, Congress went 


every 


ness.” ® 


ent controversy. 
a step further: 


“Sec. 2(b). No Act of Congress shall be 
construed to invalidate, impair, or super- 
sede any law enacted by any State for the 
purpose of regulating the business of insur- 
unless such Act specifically re- 
lates to the business of insurance: Provided, 
That after January 1, 1948, the Act 

of September 26, 1914, known as the Fed- 
eral Trade Commission Act, as amended, shall 
be applicable to the business of insurance to 
the extent that such business ts not regulated 
by State law.’ (Italics supplied.) 


ance 


This section is the hub of the present 
jurisdictional controversy. No authoritative 
interpretation of the applicability of the 
Federal Trade Act to the in- 
surance business under Section 2(b) of the 
McCarran-Ferguson Act is available. “To 
the extent that such business is not regu- 
lated by State law” remains a mysterious 


Commission 


79th Cong., 1st Sess. (March 9, 
1011-1015 (1952 ed.). 
859 Stat. 33 (1945), 15 USC Sec. 1011 (1952). 
°59 Stat. 34 (1945), 15 USC Sec. 1012a (1952). 
10 59 Stat. 34 (1945), 15 USC Sec. 1012b (1952). 
11 For example, Layne, ‘‘Multiple State Regu- 
lation of Mail Order Insurance,’’ 39 Georgetown 


7Pub. L. 15, 
1945), 15 USC Secs. 


Law Journal 422-426 (1951); Note, ‘‘Insurance 
Under the McCarran-Ferguson Act,’’ 33 George- 
town Law Journal 321, 324 (1945). 

12291 Congressional Record 1443, 1444, 
1483. 

13 Cited at footnote 5. 
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Various commentators had pointed 
to this proviso as a future source of prolific 
litigation." The day of such litigation is 
now upon us. 


phrase. 


The insurance industry now contends that 
it is fully regulated by “State law”; the 
Commission argues the existence of lacunae 
in the “State law,” and alleges that it is 
into a nonregulated void. The 
Commission further alleges that Congress 
intended to leave interstate regulation to 
the Federal Trade Commission since the 
individual could have no power in 
this field. A lawyer’s common sense must 
accept this, and the legislative history of 
the McCarran-Ferguson Act supports this 
conclusion.” 


stepping 


states 


Historically there is much to support the 
Commission’s position. Prior to the South- 
Eastern case,” the insurance business was 
almost entirely unregulated. The federal 
government had maintained a “hands off” 
attitude, and the had fallen down 
badly on their regulatory job. In fact, the 
history of the South-Eastern case demon- 
strates rather vividly that the insurance 
companies were sometimes regulating state 
insurance rather than 
regulated by them.” 


states 


commissions being 


Upon expiration of the moratorium of the 
McCarran-Ferguson Act (1945-1948) some 
improvement was noted in the unfair com- 
petition and monopoly aspects of the in- 
surance This, however, resulted 
from increased action coupled with 
the threat of prosecution under the Sher- 
Acts. There was no 
sustained or over-all regulatory activity by 


business. 
state 


man” and Clayton’ 
any federal agency. The effect of the case 
and the statute was apparently limited to 
arena of trade regulation in 
which the antagonists are free competition 


the classic 


v. monopoly and restraint of trade. 


Consequently, a somewhat similar situa- 
tion quietly developed in the accident and 
health insurance This hitherto 
neglected field was just embarking on a 


business. 


44 Joint Hearing Before the Subcommittees 
of the Committees on the Judiciary on S. 1362, 
H. R. 3269 and H. R. 3270, 78th Cong., 1st Sess. 
(1943), at pp. 80, 168, 181; Note, ‘Insurance: 
A Survey of State Rate Regulation,’’ 33 George- 
town Law Journal 70 (1944); Note, ‘‘Insurance 
Under the McCarran-Ferguson Act,’’ cited at 
footnote 11. 


26 Stat. 209, 50 Stat. 693, 15 USC Secs. 1-7 
(1952). 


16 38 Stat. 730, 49 Stat. 1526, 15 USC Sees. 12-27 
(1952), 29 USC Sec. 52 (1952). 
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course of rapid expansion in the years 
1944-1946. Twenty-five ago there 
were only 50,companies writing accident 
and health insurance—today approximately 
900 companies are in the business. In 1935, 
accident and health premiums totaled $161 
million; in 1946, approximately $1 billion, 
and in 1953, $3 billion.” 


At the time of the South-Eastern case 
and the McCarran-Ferguson Act, accident 
and health insurance was a lusty adolescent. 
Given the proper control and discipline, the 
infant bade fair to become a valuable and 
responsible member of the community. Given 
free rein and allowed to grow unchecked, 
the promising infant would likely turn into 
a juvenile delinquent. Unhappily, the latter 
event became a reality. The federal gov- 
ernment did not exercise supervisory con- 
trol over the growing accident and health 
business, and state regulation was largely 
a theory. State laws did (and still do) 
exist on the subject at hand, but clearly 
these state laws have not prevented the 
various accident and health insurance com- 
panies from the interstate dissemination of 
the advertising matter now alleged to be 
false and misleading by the Federal Trade 
Commission.” 


years 


It is difficult to escape the conclusion 
that the accident and health insurance busi- 
ness, as a whole, has been guilty of flagrant 
abuses in advertising. Any lawyer can 
readily detect the wide gap between the 
promises of the advertisements and the 
promises of the actual insurance contract. 
If the various states have indeed been 
regulating accident and health insurance 
advertising, they have demonstrated a curi- 
ous blindness to the obvious. 


Thoughtful insurance men have been, and 
continue to be, disturbed by this careless 
approach to advertising in accident and 
health insurance. They have warned that 
such practices could only lead to trouble 
for the industry at large. The insurance 
business has been urged to police itself, to 
clean its house. Failure to do this, many 
agreed, could only result in housecleaning 
instigated and conducted by sources out- 
side the industry. 
this federation 


A former president of 
stated the case in this 
manner: 

% Federal Trade Commission Press Release, 
cited at footnote 1. 

1%’ In the Matter of the Commercial Travelers 
Mutual Accident Association of America, FTC 
Docket No. 6242, pp. 12-16 (interlocutory order 
overruling motion to dismiss for lack of 
jurisdiction). 
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“What then is the solution? As I see it, 
there are two possible remedies. Both of 
them lie with the individual States. One 
is to make the writing of health and accident 
insurance illegal per se—to abolish the field 
entirely. The second would be to adopt 
drastic legislative restrictions as to what 
must be included in and what shall not be 
excluded from such contracts, and to invest 
the insurance commissioner with broad 
powers to revoke the licenses of chisellers. 
It is up to attorneys and to private citi- 
zens to see that proper legislation is passed 
and that appointive officials exercise such 
powers in the public interest. The insurance 
business will not clean up itself?’ (Italics 
supplied.) 


Strong words these! They were written 
in 1951 (reprinted in 1952) by a man who 
has devoted his entire adult life to the 
study and practice of insurance law. The 
insurance business did not in fact “clean 
up itself.” And now, a third remedy has 
been added to the two originally listed, that 
is, regulation by the Federal Trade Com- 
mission. One can hardly say that it came 
without warning. 


The nature of this paper precludes a 
more thorough discussion of this jurisdic- 
tional controversy. I hope enough has been 
said to show that the Federal Trade Com- 
mission has quite a strong case—stronger 
perhaps than most of you suspected. To all 
“Doubting Thomases,”’ I recommend a 
very careful reading of Examiner Loren H. 
Laughlin’s recent opinion in a case entitled 
In the Matter of Life Insurance Company 
of America, FTC Docket No. 6247, March 
28, 1955 (interlocutory order overruling 
motion to dismiss for lack of jurisdiction). 
Examiner Laughlin has reasoned closely 
and substantiated his ruling with ample and 
and persuasive authority. He has served a 
caveat on the accident and health insurance 
business. 


This warning is not a fantasy generated 
by the Federal Trade Commission. It is 
very, very real and is founded in logic and 
law. Some time ago my good friend, the 
Honorable Thomas R. Pansing, Director of 
Insurance of Nebraska, had this to say:” 


“Third, it necessarily follows from the 
foregoing that the F. T. C. has some juris- 


%® Appleman, ‘‘Jokers Cost Money,”’ 2 Federal 
Trade Commission Quarterly 43-45, 52 (1952). 
20 Statement made at joint meeting of Federal 
Liaison Committee and Committee on Juris- 


diction of Federal 
Angeles, California. 


Trade Commission, Los 
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diction over accident and health insurance 
advertising practices. So long as one state 
not ‘regulate’ within the meaning of 
the McCarran Act, that long is there some 
jurisdiction in the F. T. C. The extent of 
that jurisdiction may be and is, of course, 
hotly debated by eminent constitutional 
lawyers. But don’t forget, there isn’t a 
commissioner of insurance in the room 
today who honestly denies the existence of 
at least a scintilla of F. T. C. jurisdiction 
as long as the facts regarding state regula- 
tion are as they are today. I have read no 
less than briefs on this matter and 
know this to be true.” 


does 


seven 


If the federal courts sustain the position 
taken by the Federal Trade Commission, 
and if it is eventually held that the com- 
mission has jurisdiction of this controversy, 
the insurance industry should be _ taking 
immediate steps to present their case on 
the merits in order to effectuate a work- 
abie, liveable compromise with the commis- 
sion within federal regulatory law. 


This is not the time for ostrich tactics— 
attempts to postpone the day of judgment 
by prolonged litigation are no answer to 
the problem. The long continued adverse 
publicity can only be harmful—particularly 
to the smaller companies. Regardless of 
the eventual outcome, now is the time for 
the insurance industry to learn about fed- 
eral administrative law. Now is the time 
to begin the adjustment to the operation 
of that system of law. 


Agency Rules and Procedures 


The basic statute establishing the Fed- 


eral Trade Commission. and defining its 


organization and general powers is the 
Federal Trade Commission Act of Septem- 
ber 26, 1914, as amended, March 21, 1938.” 
Pursuant to the 
certain rules of 


mulgated for the day-to-day operation of 


thus granted, 


authority ‘ 
pro- 


practice have been 
These rules can be easily 
from the principal office of the 
Washington 25, D. C. They 
are published, as formulated, in the Fed- 
eral Register and collected periodically in 
Title 16, Code of Federal Regulations.” 


the commission. 
obtained 
commission, 


3efore discussing Federal Trade Com- 
mission practice I want to say a brief word 
about the personnel I have encountered in 
such practice. I have found, as you will 
when the occasion arises, that from com- 
missioners to clerks, the employees of the 
Federal Trade Commission are uniformly 
courteous and cooperative. They are dif- 
ficult adversaries when adversary matters 
arise, but they are also skillful negotiators 
willing to settle on a_ reasonable 
promise. I have enjoyed doing 
with them. 


com- 
business 


The first commission procedure I wish 
to draw to your attention is one for which, 
strangely enough, the commission has no 
statutory authority. It has, however, proven 
to be a popular procedure and careful rules 
have been drawn up to guide its operation. 
I refer, of course, to the trade practice 
conference. 

“The trade practice conference procedure 
has for its purpose the establishment, by 
the Commission, of trade practice rules in 
the interest of industry and the purchasing 
public. This procedure affords opportunity 
for voluntary participation by industry groups 
or other interested parties in the formulation 
of rules to provide for elimination or pre- 
vention of unfair methods of competition, 
unfair or deceptive acts or practices and 
other illegal trade practices. They may 
also include provisions to foster and pro- 
mote fair competitive conditions and to 
establish standards of ethical business prac- 
tices in harmony with public policy. No 
provision or rule, however, may be approved 
by the Commission which sanctions a prac- 
tice contrary to law or which may aid or 
abet a practice contrary to law.”™ (Italics 
supplied.) 


This procedure enables any industry to 
take a major part in the rule-making 
process and to make substantial contribu- 
tions to the content of industry rules. The 
commission functions on the basis that trade 
practice conference procedures are a demo- 
cratic means to law observance. Here the 
voice of the regulated is heard in framing the 
regulations to be enforced by the government. 
Practical business experience combines with 
government administrative and regulatory 
experience in formulating the rules.* Such 





2138 Stat. 717, 52 15 USC Secs. 
41-46, 47-58 (1952). 

2216 CFR Secs. 2.1 and following. The cumu- 
lative pocket supplements keep the rules rea- 
sonably up to date. 

% Rule 28(a), Federal Trade Commission 
Rules of Practice, 16 CFR Sec. 2.28. 


Stat. 111, 
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2 See, for example, an address by Commis- 
sioner Mason before the Insurance Federation 
of Illinois, Palmer House, Chicago, May 16, 
1955, and a similar address by Commissioner 
Mason, delivered December 6, 1954, to the South 
Bend Chamber of Commerce, Federal Trade 
Commisison Press Release, dated December 6, 
1954, 
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realistic and 


bound to be more 
more effective than rules drafted by a gov- 
ernmental legal genius in his ivory tower. 


rules are 


I now join the commission in urging you 
to give serious consideration to the pos- 
sibility of policing your industry through 
the medium of rules agreed upon in a trade 
practice conference. In the last’ selfish 
analysis, self-made rules are almost certain 
to be more pleasant than rules imposed 
from above. 

Certain progressive elements of the insur- 
ance industry have already given some 
thought to the utilization of the trade prac- 
tice conference as a possible solution to the 
current controversy. At least one meeting 
has been held with the commission and 
there is currently the possibility of a joint 
venture involving industry representatives, 
the National Association of Insurance 
Commissioners, and the Federal Trade Com- 
mission.” This seems to be an improve- 
ment on the trade practice conference well 
suited to the exigencies of this particular 
case. From an insurance standpoint this 
procedure is particularly attractive, since it 
involves no submission to Federal Trade 
Commission jurisdiction. 

The other rules of the commission are 
much like those of all federal administra- 
tive agencies. Largely they deal with ad- 
versary proceedings before the commission, 
such matters for instance as service of 
process, appearance, intervention, motions, 
computation of time, hearings, depositions, 
etc. Any able lawyer can easily familiarize 
himself with these rules in a relatively short 
time. The actual hearing is, as you know, 
conducted in a more relaxed atmosphere 
than a court trial. This offers no particular 
problem. Even a country lawyer, such as I 
am, easily gets used to the new climate. 

One more word in passing. It should be 
noted that even after an adversary pro- 


What effects overweight and high 


ceeding is well on its way, the commission 
rules of practice still offer ample oppor- 
tunity for a negotiated settlement of the 
controverted issues. 

The commission’s Rule 5 (now Section 
3.25 of the new rules of practice, effective 
May, 1955) provides for negotiated con- 
sent orders which must, however, contain 
an admission of jurisdictional facts by 
respondent parties.” Some of the accident 
and health insurance companies originally 
charged by the Federal Trade Commission 
have already submitted to this procedure. 
Here, as in the trade practice conference, 
the negotiating skill, the “horse-trading” 
ability of the respondent’s lawyer, is at a 
premium. The favorable tone of the con- 
sent order is largely dependent upon the 
forceful advocacy of the respondent’s coun- 
sel. From personal experience I can say 
that it is difficult but rewarding practice. 


Conclusion 


I reluctantly conclude that there is a 
strong possibility that the accident and 
health insurance business may shortly find 
itself under the jurisdiction of the Federal 
Trade Commission. The possibility that 
the courts will rule against the commis- 
sion’s jurisdiction seems to me to be rather 
remote. I would, therefore, suggest that 


industry-wide self-policing is in order. Per-. 


haps this can best be done through a trade 
practice conference, perhaps otherwise. In 
any event regulation is bound to come. 


If federal regulation does become a fact, 
insurance counsel will have to acquire new 
skills in the practice of administrative law. 
I hope I have demonstrated that it is pos- 
sible to live with federal administrative 
regulations, and that law practice within 
these regulations can be challenging work 
worthy of the lawyer’s hire. [The End] 


blood pressure have had on Ion- 


gevity in recent years are to be ascertained from a new study 


being undertaken by the life insurance 


business. Plans for the 


1955 Build and Blood Pressure Study have been made public by the 
Committee on Mortality of the Society of Actuaries. Fifty United 


States and Canadian life 


insurets with some 


50 million ordinary 


life insurance policies in force have bee: invited to participate. 





23 Statement of Honorable Thomas R. Pansing, 
cited at footnote 20. 
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19 Federal Register 2655 (May 8, 1954): 16 
CFR Sec. 2.5(c) (Cum. Supp., 1955), as amended, 
20 Federal Register 3066 (May 6, 1955). 
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As an Insurance Company 
Sees Its Trial Counsel 


By R. G. CHILCOTT 


The author ts vice president of Farm 
Bureau Insurance Companies, Columbus. 


WOULD, of course, like to say that our 

companies always view our trial counsel 
through rose-colored glasses. However, I 
am constrained to do otherwise in the 
interests of my associates in the insurance 
industry, and in the hope that I may con- 
tribute something to your professional 
deliberations. 


Let me say at the outset that I can speak 
only for our own companies, but from what 
I can learn, and from what I have observed 
of the operations of other companies, I am 
of the opinion that the impressions I have 
on this subject apply generally throughout 
the industry. 


First, and foremost, is the matter of our 
attitude toward our trial counsel. We, in 
my company at least, regard our trial law- 
yers as integrated members of our claims 
team. We welcome their suggestions and 
recommendations, recognizing as we do 
that their positions in the community—their 
“finger on the pulse” of the everyday con- 
ditions, hopes, fears and aspirations of 
society—peculiarly fits them to aid us in 
our objective to serve that community and 
society. Few things are more pleasing to 
the ears of home office claims people than 
to hear trial counsel adopt and use the 
term “our’ company. In that respect, it 
rivals even the dulcet tones of “verdict for 
the defendant.” Unfortunately, that atti- 
tude is not always met on a reciprocal 
basis, but I can assure you that the insur- 
ance lawyer who does not keenly feel a 
close relationship to his insurance company 
client is always in danger of losing that 
client to another, more perceptive, brother 
at the bar. 


To be an integrated member of your 
client’s claims team carries with it certain 
responsibilities. Of course, these include 
all of the usual duties you, as lawyers, 
discharge as you represent any client—the 
exercise of the techniques of pleading to 
define the issues most advantageously, the 
careful selection and testing of the forum, 
the examination of witnesses, the prepara- 
tion of trial briefs, and so on ad infinitum. 
But there is more to be done when your 
client is an insurance company. 30iled 
down to its simplest common denominator, 
I think the word “communication” comes 
nearest to encompassing these additional 
responsibilities. 

Two factors which motivate insurance com- 
panies seemingly have little or no place in 
the considerations of other defendants. The 
first is loss reserves, and the second is time. 
One of our home office attorneys once told 
me of a conversation he had with a trial 
lawyer representing us in a case which had 
been pending for more than two years. 
When the home office attorney indicated 
impatience that no settlement negotiations 
had ever been conducted in the case, which 
was one of probable liability, trial counsel 
replied: “Until you are forced to pay, 
you’ve kept your money— it hasn’t cost you 
anything.” That is sound philosophy I 
suspect, for the average defendant. But 
not so for the insurance company: 


First, the company had “kept” the money 
all right, but, by reason of certain regula- 
tory statutes, in a reserve account which 
it could not touch. 


Second, as long as the litigation was 
pending, a file had to be maintained. Some- 
one had to periodically pull that file, review 
it, perhaps recheck to assure that the wit- 
nesses were still in place and available, and 
perhaps engage in correspondence to assure 
that the case was receiving attention. All 
of this costs money. 
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Third, the insurance company was re- 
quired to maintain a loss expense reserve 
which is based on a percentage of the total 
reserves pending. 


Fourth, and perhaps the most important, 
there is the element we refer to as 
development.” That means simply that the 
dollars established today for the loss as it 
presently appears and in today’s economy 
may not be adequate tomorrow when the 
disability has perhaps increased and the 
economy has “expanded.” In short, insur- 
ance company defendants can ill afford to 
have many of their pending 
whiskers in their files. 


“loss 


suits grow 

Getting back, then, to this area of com- 
munications—this most pronounced respon- 
sibility of insurance defense counsel—let me 
emphasize a few particulars. We think it 
is the duty of trial counsel when first re- 
ceiving a case in suit to diligently examine 
and study the file, evaluate both the liability 
and settlement value, if any, and promptly 
communicate these evaluations and the rea- 
sons therefor to the assigning office. It is 
a real aid and service to the company to 
receive from trial counsel a comprehensive 
analysis of the case at this time, not to 
mention the reassurance it provides that the 
case is receiving the attention of thorough 
and competent counsel. Here is the time 
to point out any additional investigation 
you deem essential to a proper defense, to 
disagree with any prior opinions expressed 
in the file and to suggest settlement and 
settlement figures if such seem to you to 
be indicated. Here, too, is the opportunity 
to recommend procedural strategy, to point 
out the specifics of a favorable or unfavor- 
able forum and to draw the attention of 
home office counsel to unusual statutes, ordi- 
nances or decisions bearing upon the case. 


I recall one case which went to suit not 
because we questioned liability, but because 
we could not get together with the plain- 
tiff’s counsel on the matter of settlement 
value. It involved an accident in Virginia 
between our Virginia policyholder and a 
resident of Connecticut. The negligence of 
our policyholder was clearly apparent, but 
it was not until our trial counsel drew our 
attention to an obscure Virginia statute that 
we had any evidence whatsoever of the 
contributory negligence of the plaintiff. 
Under that statute, which prohibited one 
from driving more than some 14 or 15 
consecutive hours without rest, the plain- 
tiff, who was clearly in violation thereof, 
was found guilty of negligence proximately 
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contributing to the accident, and his claim 
was defeated. 





No one 
award, 





I have 
ment 


mentioned the matter of settle- 
evaluations. It has always been a 
source of wonder to me why otherwise 
very able counsel is so often reluctant to 
recommend a settlement figure. I have 
heard this point discussed many times 
among insurance claims people, and wish 
you could have been present at those dis- 
cussions. I have no doubt at all that the 
willingness or unwillingness of counsel to 
fix upon a figure and unhesitatingly recom- 
mend it sometimes determines his 
employment, or the continuation thereof. 
In short, the settlement recommendations 
of trial counsel are regarded as a must by 
most companies, and should be 
early as after the file 
received and analyzed. 
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Even more important are the supple- 
mentary recommendations in this area as 
the liability or disability picture changes. 
Recently we invited local counsel from a 
large metropolitan area to one of our meet- 
ings where the matters of loss reserves and 
loss development were being discussed. He 
listened attentively and afterward com- 
mented that in 30 years of insurance law 
practice he had never fully understood the 
companies’ insistence upon periodic reports 
of the status of cases, and he declared his 
intention upon his return to call all of the 
members of his firm together to explain to 
each the importance to the companies of 
these reports from the standpoint of re- 
serve adjustments alone. 




































































































































































I would like to make one more point 
before leaving the matter of settlement 
recommendations. I understand that coun- 
sel have been heard to complain that they 
are sometimes not given the authorization 
which represents the company’s true evalu- 


















































































ation of a case, but some lesser figure. I The 
would decry such a practice as completely | know { 
unrealistic except in one unusual circum- | ticular, 
stance, that being where counsel has estab- aspects 
lished a reputation for recommending much } ty disc 
more than he feels a case can be settled | pest of 
for. The purpose in that instance is, of | ness p 
course, obvious. Counsel hopes to justify quires 
a disproportionate fee by settling far below | to he 
the authorization, and then point with pride | of ctric 
to the “substantial saving.” This is not as ] trial cc 
unusual in our experience as you may think, } act up 
but it is readily recognizable. The com- ] getical 
pany upon which this practice is visited is ]| same t 
faced with one of three alternatives: (1) ]are cl 
Pay the first fee of this kind and then seek | least, \ 
other counsel; (2) negotiate the fee (a very | ever h 
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No one objects to the truly adequate 
award, but the word “adequate” 
means “enough” or “sufficient,” not 


ttle- 
na 
wise 
t to 
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vish 


“too much,” Mr. Chilcott emphasizes. 


dis- } distasteful solution); or (3) hold the au- 
the |thorization down. 1 suspect most com- 
| to fpanies, on occasion, have exercised all of 
M- ithese options. However, we would much 
his prefer, and I’m sure the best interests of 
Col. client and counsel alike would be served, 
OnS Tif recommendations and authorizations were 
by frankly and openly made and given. 
as 
een | Let me dwell for a moment upon the 
subject of home office counsel. The re- 
sponsibility for the company’s claims liti- 
le- [ation is his, at least it is in our company. 
48S [These lawyers we select with great care, 
*€S. Jand generally they are individuals of very 
1 4 wide claims experience. We prefer that 
et- Ithey have had trial experience in private 
ind |practice in order that they may better 
He | understand your problems as advocates. 
™M- |In some respects at least—and I might 
aW Isuggest the area of contract coverage cases 
the Jas an example—they have been exposed to 
rts much greater experience than the average 
his | trial lawyer would encounter in several 
he lifetimes of practice. I have no doubt that 
to | there are occasions when you disagree com- 
Ot Ipletely with their conclusions, and it is 
r€- fentirely proper that this occurs. However, 
once trial counsel makes known his opinion 
int | and the reasons therefor, if the decision of 
nt | home office counsel runs to the contrary 
n- | the company expects the decision of the 
ey | latter to govern, since that decision is often 


motivated by considerations other than the 
strict legal proposition involved. 


u- 

I The insurance industry in general, and I 
ly | know for a certainty our company in par- 
N- | ticular, is acutely conscious of the social 
b- aspects of its function, and is determined 
h | to discharge its social responsibilities to the 
ed | best of its ability consistent with good busi- 
of ness practices. This fact sometimes re- 
ly quires a departure from what may appear 
. to be the wiser course from the standpoint 
e 


of strict legal analysis. When that occurs, 
trial counsel should accept the decision and 
act upon it as enthusiastically and as ener- 
getically as if it were his own. By the 
same token, if such enthusiasm and energy 





) | are clearly in evidence, our company, at 
k | Jeast, will accept full responsibility for what- 
y | ever happens and trial counsel may go into 
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the trial of the case without any thought 
but to give it his best, secure in the knowl- 
edge that such is his only responsibility. 


I come now to the matter of fees. I 
believe that trial counsel should be paid— 
indeed, well paid—for his work on behalf 
of the company. I doubt very much that 
any flat schedule of will ever be the 
answer to this perennial problem, and I 
know how attractive the one-third or one- 
half contingent fee collected by counsel on 
the plaintiff’s side must sometimes appear. 
I might suggest, however, that if trial coun- 
sel devotes as much time and energy to 
the preparation of the defense as some ex- 
perts of the contingent fee do on the plain- 
tiff’s side, such experts will more often 
leave the courtroom without the benefit of 
any fee. Insurance companies are naturally 
looking to the expense factor in their busi- 
ness today, as always. But if the loss 
factor were not climbing so rapidly, I sus- 
pect you would have less difficulty in find- 
ing acceptance of fees commensurate with 
the economy, your overhead, and your 
professional skill and experience. 


tees 


In concluding the subject of fees, let me 
assure you that we do not expect counsel 
to work for a pittance, but we urge you to 
reconsider the problem from the standpoint 
of ability to pay. Today’s high verdicts 
have strained the resources of more than 
one company, and it’s just possible that if 
you, as defense counsel, improve your tech- 
niques sufficiently to reduce those verdicts 
to more realistic levels and take more posi- 
your organizations to offset 
well-established 


tive action i1 
legislative attacks upon 
laws governing rights of action and rules 
of negligence, you will find your insurance 
company clients more amenable to a new 
look at the fee situation. 


That brings me to a second approach to 
this matter of how an insurance company 
views its trial counsel. We like to think of 
trial counsel as a sort of special envoy— 
not only to the public at large, but to the 
organized ba I do not know how many 
of you have observed legislation proposed 
in your this year, but I do know 
that a very substantial portion of the legis- 
lative program of plaintiff’s organizations 


states 


-and some of it found its way 
into the statute books. I would be the last 
to contend that all such legislative 
posals are bad, but I find it difficult indeed 
to reconcile them with either the 
public good or the good of your profession. 
erdicts and the development of 
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new rights of action where none existed 
before merely because insurance is available 
can kill the. goose which lays the golden 
egg. Funds to pay such excessive verdicts 
and to pay claims unknown and therefore 
not contemplated in the insurance rate 
structure can come from only one source— 
the insurance-buying public. 

These premium rates, already alarmingly 
high, can only go higher under the impact 
of these factors, and we risk the pricing of 
insurance out of the market. What hap- 
pens then? Either we have socialized in- 
surance, or a system of compensation for 
injuries suffered on the highways supplants 
the existing one. Both of these end results 
pose a threat not only to private insurance 
as an industry, but to the legal profession 
as well—both plaintiff’s and defense seg- 
ments. Does it not seem proper that the 
organized bar, especially those organiza- 
tions such as the Federation of Insurance 
Counsel, should make it a point to observe 
these legislative proposals and trends which 
I think present a threat to your profession, 
and should take organized action to oppose 
those deemed inimical to the public inter- 
est? Would it seem advisable to formulate 
a legislative program of your own to offset 
the activities of others whose interests or 
convictions are not as your own? 


But legislative activity is not the only 
area in which we like to think of trial 
counsel as ambassadors of good will. “Pub- 
lic relations” is a term much used—and 
abused—today. Millions of dollars are spent 
annually in the pursuit of the will-o’-the- 
wisp we call “good will.” I am convinced 
that people today believe much more of 
what they hear than of what they read. 
Recently, we embarked on a campaign to 


get each of our employees to run down 
the facts on any adverse statement he heard 
about the company. We said: “If we're 
right, let’s explain why; if we’re wrong, give 
us the chance to correct the error.” One 
of our men grew tired of hearing his 
grocer remark: “Here comes that guy from 
Farm Bureau. He’s a nice guy but his 
company doesn’t pay its claims.” The 
grocer admitted he had heard this from 
one of his acquaintances and, upon our 
man’s insistence, names, dates, etc., were 
obtained so the file could be identified. The 
claim which hadn’t been paid was for prop- 
erty damage. Investigation showed that 
the offending party was our insured all 
right, and that his coverage was in order 
at the time of the accident. The trouble 
lay in the fact that he carried only fire, 
theft and collision—no property damage. 
The point is, of course, that there’s usu- 
ally an explanation—an honest and correct 
reason—for the company’s actions. We 
know that our trial counsel, as respected 
men in their communities, can, if they will, 
do much to offset and to overcome adverse 
opinion before it develops. They can, if 
they will, in their speeches before civic 
clubs, in various public appearances and in 
the privacy of their offices make clear the 
fact that the money awarded by juries on 
personal injury cases can come from only 
one place—the pocket of John Q. Public. 


No one objects to the truly adequate. 
award, but the word “adequate” means 
“enough” or “sufficient,” not “too much.” 
The legal profession is an honored one, 
justly proud of its record as the protectors 
of the rights of people. Will it now prosti- 
tute that reputation in the boastful pursuit 
of inordinate damage claims? [The End] 


The Lawyer in Life 


By G. FRANK PURVIS, Jr. 


HERE IS a transition taking place in 

life insurance company operations with 
respect to the duties and responsibilities of 
the lawyer and the law department. Not 
many years ago, a large number of the 
companies retained counsel who acted in an 
advisory capacity and not as executive of- 
ficers in the company. These attorneys had 
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their own private practice of law and rep- 
resented many clients, among them the life 
insurance company. As the company grew 
and as this business of life insurance be- 
came more complex, more and more time 
and attention to the company’s problems 
was demanded from the lawyer. As a re- 
sult, we now find that most of the compa- 
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Mr. Purvis is vice president and as- 
sociate general counsel of the Pan- 
American Life Insurance Company. 


nies who formerly employed counsel in the 
above manner have established within the 
company their own legal department, whose 
members devote their entire time exclu- 
sively to company matters. The legal de- 
partment has become an integral and necessary 
part of the company, and one or more of its 
members usually holds an executive position 
in the company. This dual role involves a 
great deal more responsibility than that 
formerly placed upon lawyers who acted as 
general counsel or counsel for a company 
in an advisory capacity while conducting 
other private practice. Naturally, their ex- 
ecutive duties involve functions which are 
different from those performed by those of 
you in the general practice of law, even 
though a great part of your practice is the 
representation of a number of insurance 
companies. Additionally, the inherent char- 
acteristics of the business of life insurance 
produce certain legal problems which dif- 
fer from those in other lines of business. 
These are the functions and problems which 
shall be discussed briefly. 


Drafting of Documents 


One of the basic differences between our 
business and other lines of insurers is that 
we are insuring against an event which at 
some future date will become a certainty, 
and we know that from the inception of the 
contract. Assuming, as we must, that each 
contract will be carried through until its 
ultimate maturity, we must so protect the 
tights of the company and of the other con- 
tracting parties that the intervening death 
of the insured will not upset the proper 
performance of the contractual obligations 
in accordance with his wishes as expressed 
in the contract. This is a factor which does 
not require consideration in most other 
types of insurance. We are deprived of the 
advantage of having the person who en- 
tered into the contract with us for the dis- 
cussion when our obligation is to be performed. 
In any unusual case, therefore, extreme 
care has to be taken to consider all legal 
questions involved, and protective meas- 
ures must be taken which would not nor- 
mally be required if the performance of the 
contract was to occur during the insured’s 
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life. A third party, not yet born when the 
contract is entered into, may be the person 
to demand performance by the company 
upon its maturity. The drafting of policies, 
applications and other documents, there- 
fore, calls for extreme care in the choice of 
words. Some very startling interpretations 
have been made of what was thought to be 
well-established and well-understood con- 
tractual language. A most interesting paper 
on this has been delivered by Vincent V. R. 


300th, counsel, New England Life Insur- 
ance Company, “A Study in Semantics?” 
It is recommended to you as very excellent 


reading, where I am sure you will find some 
very unusual interpretations of what con- 
situtes “a doctor’s care,” the distinction be- 


tween “attendance” and “consultation,” as 
well as many other similar terms. The au- 
thor concludes that “the draftsman of* our 
policy contracts should be a ‘well educated 


gentleman—learned in the peerage of words’.” 


In addition to the problems of semantics 
in connection with the drafting of policy 
forms, we must not forget that the lawyer 
is an adjunct of a sales institution. What 
we have to sell is protection. That, ulti- 
mately, is the payment of claims, and if we 
wrap our product in a maze of words re- 
quired to eliminate all doubt which either 
exists or is supposed by the courts, when 
a dispute arises, we may well end up with 
an unsalable product, in which case we are 
shortly out of business and, therefore, with- 
out a job. 


Litigation of Claims 


A question of when to litigate and when 
to settle is always a big one for a life insur- 
ance lawyer. We are faced constantly with 
the problem which is presented to us be- 
cause of the position the life insurance com- 
pany occupies in the minds of the general 
public. The speech delivered recently by 
G. A. White, “The Penalty of Prominence,” 
points this up. Sympathies of the public 
and of the court nearly always are in favor 
of the claimant, and the fact that the insur- 
ance company is in the business of covering 
risks and paying claims leads them to the 
view that points should be stretched at least 
in this case to compel payment of the claim, 
because between the two adversaries the 
company is in a better position to pay than 
the beneficiary is to sustain the loss without 
the payment of the claim. We must con- 
stantly strive to convince the public and 
the courts that while we are in the business 
of spreading the risk, it must be within the 


597 






























































limits of our contract. We must reduce 
the problem to the basic principle that to 
compel the company to pay when it is not 
liable is not penalizing a “big corporation,” 
but in reality is penalizing every other 
policyholder who may be the man in the 
jury box, on the bench or at the counsel table. 


The general counsel of one of our. largest 
life insurance companies has said: 


“It is my thought that good public relations 
require that a claim should never be litigated 
unless the evidence tends to sustain the mo- 
tion for a directed verdict or at least will 
entitle the defendant to have the issues 
passed upon by a jury. A technical defense 
should not be asserted when it prevents the 
determination of a claim on the merits.” 


Another has said: 


“The eyes of home office counsel should 
not overlook long-run consequences, the 
effect of the case on the law of life insur- 
ance and on the public relations of the 
company.” 


But he added: 


“T am not afraid of bad public feeling 
arising from the successful defense of cases 
which should have been contested, properly 
conducted.” 


When it has been decided to litigate a 
case, it must be thoroughly prepared and 
sent to trial counsel. All appropriate facts 
are to be ascertained and made available 
to him. Suggestions and assistance in the 
preparation of pleadings and legal memo- 
randa or briefs sustaining the position of 
the company should be offered. The greater 
familiarity and longer experience in han- 
dling such matters give the home office 
counsel an opportunity to be exceedingly 
helpful to trial counsel who may handle 
only an occasional life insurance case. 
Personal with trial 
wherever possible, and even 
at the trial of the case by 
counsel, if feasible, is desirable. 


discussions counsel 
attendance 
home office 
Litigation for us is nearly always un- 
pleasant, but we take some consolation 
from the fact that, not only are we carrying 
out the trust imposed upon us in denying 
unjust claims, thus protecting our other 
policyholders, but in addition we are help- 
ing to preserve one of the greatest legal 
principles—the sanctity of the contract. 


Investments 


The nature of the life insurance business 
requires the accumulation and investment 
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of assets to meet long-term obligations. 
The investment problem is one of major 
importance, and requires the time and at- 
tention of the life insurance lawyer. He 
must be available for business consultations 
to determine what the investment program 
of the company should be. Preparation and 
review of the documents which are used in 
the closing of loans and in the purchase or 
acquisition of securities is under his juris- 
diction. Mortgage loans constitute a large 
volume of life insurance company. invest- 
ments. The closing of the loans, if made 
direct, or the acquisition of mortgage loan 
papers acquired from a correspondent or 
broker is an important function of the law- 
yer in life insurance. Securities when pur- 
chased must be free from any prior claims 
or defects, and at the same time the require- 
ments of counsel to assure this must be 
such that they are not overtechnical and do 
not result in unusual delays or extra ex- 
penses which would prevent his company 
from acquiring the investments which are 
desirable. Perhaps there are some of you 
who are acting in the capacity of closing 
attorneys for life insurance companies, If 
so, you possibly have had occasions upon 
which some requirement made of you by 
home office counsel has appeared to you to 
be unnecessary and overly technical, or has 
occasioned what you consider to be an un- 
due amount of work in connection with the 
closing of the loan. You should 
mind that in the performance of his duties 
counsel is not requiring such things simply 
as a matter of routine, but is doing so be- 
If you 
are able to demonstrate that they are not 
essential or that they can be more efficiently 
done in another manner, he will be grateful 
to receive your advice and suggestions in 
these matters. 


cause he thinks they are essential. 


Agency Problems 


There are many agency problems which 
require the lawyer’s attention, They begin 
when the designed for 
use by the agency department and the legal 
implications of contract must be 
They end with the considera- 
tion of the matters involved at the agent’s 
retirement or death. 
questions 


agent’s contract is 
such a 
considered. 


In the meantime, many 
The right to assign the 
agent’s commissions and the amendment of 
the existing agency contract in order to 
extend or decrease the consideration, powers 
and privileges contained therein involve the 
determination of legal questions and coun- 
sel’s opinion on matters of company policy 
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Constant questions arise in con- 
nection with the agent’s status as an em- 
ployee of the company for social security 


as well. 


purposes under the special definition in the 
federal act and as an independent contractor, 
which is the position he generally occupies 
In the present-day 
and great 
demand for well-trained, educated and cap- 
able men, the preparation of an attractive 


for all other purposes. 


condition of high employment 


and legally sufficient agent’s contract is an 


important function. 


Insurance Programming 
and Estate Planning 


But even more important and time con- 
suming in the lawyer’s duty today is the 
proper handling of the numerous questions 
submitted to him by agents in connection 
with the tremendous growth in 
programming and estate planning. The nu- 
Internal Revenue 
regulations and 
federal 
and their ap- 
annuities and 


presentation of 


insurance 


merous changes in the 
Code and the 
thereunder with respect to 
taxes and federal gift 
plication to life insurance, 
endowments leads to the 
many problems by the 
counsel. A great 
ercised in the preparation and circulation 


decisions 
estate 
taxes 


agency force to 


deal of care must be ex- 
of the information given to the agents in 
order not to overstep the bounds of ethical 
conduct. 


Much work done by the 
mittees of the American Bar Association 
and the Joint Committee of the Practice of 
Law of the American 
the Life 
in the 


has been com- 


Life Convention and 
Insurance Association of America 
preparation of prin- 
ciples for cooperation between lawyers and 
life insurance representatives. 


statements of 


Proper com- 
pliance with the principles established by 
these committees on the part of the lawyer, 
as well as appropriate educational and in- 
structional work to see that the agent com- 


plies with the same pattern, is necessary. 


Other Agency Duties 


insurance 
companies today is to have a company pub- 
lication. Usually, a member of the legal 
department is expected to contribute ar- 
which will be both educational and 
informative to the agency. Such ar- 
ticles cover many items of company policy 
and practice, and contain a good deal of 
legal information which is of assistance to 
the agent in the performance of his func- 


A growing tendency in life 


ticles 
sales 
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tions as a salesman. Additionally, pam- 
phlets are prepared which point out certain 
legal advantages, largely from a tax stand- 
point, and possibilities for utilizing life, 
annuity and endowment policies for various 
needs of prospective clients’ of the agent. 
These. functions require special attention, 
training and experience. They, likewise, 
necessitate a thorough knowledge of the 
limits to which home office counsel can 
render advice and assistance to the agents 
without overstepping the bounds of pro- 
priety as established by the profession and 
the industry. 


Unclaimed Funds 


A problem which I think is peculiar to 
life insurance companies, as distinguished 
from all other insurers, is that of unclaimed 
funds. Several papers have been presented 
upon this subject and it is a question which 
gives concern to all counsel for life insur- 
ance companies. Many people forget or 
neglect amounts which are due them under 
policies which have lapsed or matured. It 
is one of the duties of the legal department 
to assist the appropriate administrative de- 
partment in determining what steps can and 
should be taken to locate such people. The 
companies spend a great deal of money in 
an attempt to locate these people and de- 
liver their funds to them. Not only is it 
necessary to properly advise the company 
as to what its legal rights and obligations 
are in connection with such funds, but it is 
also appropriate that the lawyer should in- 
administrative difficulties in- 
volved, as well as the cost of investigations, 
to determine what procedure should be es- 
tablished that not only will discharge the 
company’s legal duty, but also will be a 
fair and equitable effort on its part to dis- 
charge its obligation in a manner which is 
over and beyond the call of duty under its 
contract. 


vestigate the 


Legislation 


Most life insurance counsel, representing 
only one client operating only in one field, 
find it necessary to devote a large portion 
of their time to proposed legislation which 
would affect their companies. The efforts 
which are made on the part of the life in- 
surance lawyer would not differ in any 
material respect from those made by gen- 
eral practitioners in connection with the 
interest of their clients or by insurance 
company counsel for other types of in- 


surers. A great deal of this activity lends 
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itself to an unselfish effort to protect the 
interest of the industry and the insuring 
public by appearances in connection with 
matters which do not affect your own com- 
pany individually, but which would affect 
insurers of other states or affiliated busi- 
ness concerns. I, personally, like to think 
that the effort of life insurance companies 
in connection with legislation is always di- 
rected toward the protection of the public 
interest. In my 12 years as a member of 
the Louisiana Insurance Department, and 
in my subsequent work as a member of the 
Home Office Legal Department of the Pan- 
American Life Insurance Company, I don’t 
recall any occasion in which I have found 
the life insurance industry as a whole sup- 
porting any measure in the legislature 
which was motivated purely from a selfish 
interest. 


Regulatory Authorities 


While any attorney engaged in the gen- 
eral practice of law these days must of neces- 
sity have numerous contacts with regulatory 
bodies and individual regulatory authorities 
in connection with the business of clients, 
I believe that the insurance business, with 
the strict supervision to which it is sub- 
jected, requires closer contact with regu- 
latory authorities on the part of its legal 
department than does any other type of 
business. As you know, every phase of the 
company operation is subject to regulation 
by the state insurance commissioners and, 
lately, some phases of it have undergone 
certain attempts at regulation by the fed- 
eral authorities. In a company which oper- 
ates in many states, as most of our life 
insurance companies do, it is necessary not 
only to know the regulations in one state, 
but to know them in every state in which 
you do business and, in addition, you must 
keep a certain personal contact with the 
regulatory authorities if you are to keep 
abreast properly of the changes and pro- 
posed changes in the regulations and the 
philosophy of the individual commissioner. 
This latter is important because it is fre- 
quently necessary to enter into discussions 
and negotiations concerning proposed regu- 
lations or legislation which has not yet 
taken shape, thus, nipping in the bud, so to 
speak, bad regulatory ideas and helping to 
formulate regulations which are good in 
the manner in which they can be adminis- 
tered and will be helpful rather than harm- 
ful to your company. This is really a 
combination legal and public relations job. 
No lawyer can be effective in dealing with 
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regulatory officials unless he has estab- 
lished his own sincerity and integrity, and 
is known to and trusted by the commis- 
sioners with whom he deals. In these situ- 
ations, a primary duty is to see that the 
regulatory officials are properly informed of 
the effect of proposed regulations and legis- 
lation upon the operation of a life insurance 
company. Having spent 12 years in the 
Louisiana Insurance Department, I know 
from experience that many ideas for pro- 
posed regulations and legislation appeared 
in all respects sound to the members of 
the Insurance Department staff and their 
lawyers, but discussions with well-informed 
company officials, particularly company 
lawyers, clearly demonstrated that the 
members of the Insurance Department, in mak- 
ing such a proposal, had overlooked salient 
facts which required a revision in their 
thinking and a different approach to the 
problem. 


Association Duties 


Every lawyer attached to the legal de- 
partment of a life insurance company has 
some responsibility in connection with the 
performance of duties undertaken by the 
trade associations to which his company 
belongs. In states where there are a large 
number of companies operating as domes- 
tic companies, this burden is spread over a 
large number of individuals. Nonetheless, 
it exists and will find its way into the legal 
department of each company. For those 
members of the legal staff of a company 
which is domiciled in the state where there 
are few life insurers who are members of 
the trade associations, the responsibilities 
are apt to take a good deal of his time and 
are important not only to his own company, 
but to the industry as a whole. In such 
cases, he must reconcile the position of his 
own company on a particular local issue 
with that position taken by the trade asso- 
ciation representing several hundred life 
insurance companies throughout the United 
States. Sometimes this is not easy to do, 
and it often requires a very diplomatic ap- 
proach and a deft sense of balance on the 
part of the lawyer involved to steer the 
necessary course through uncharted waters 
in order to accomplish the desired result 
and not prejudice the interest of either his 
company or the association. 


Miscellaneous 


I have tried to discuss briefly those phases 
of the duties and functions of a lawyer in 
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life insurance which are either different 
from or in addition to the duties normally 
encountered in the general practice of law. 
There are many other fields in which the 
ability and talent of a lawyer is required in 
the conduct of a life insurance business. 
These involve the normal corporate legal 
questions; amendments to charter and by- 
laws; the drafting of resolutions for the 
board of directors; the consideration of 
wage and hour laws, labor laws and social 
security laws; income tax problems of the 
corporation; local, state and federal taxes of 
all kinds and their related problems; trial 
work once litigation is instituted; and many 
others which will suggest themselves to 
you. In these fields the activities in con- 
nection with the life insurance business are 
basically the same as those undertaken in 
practice for all other clients. They assume 
considerable proportion, however, when per- 
formed for a large corporation and should 
not be overlooked when you assess the 
duties and responsibilities of the lawyer in 
life insurance. 


Conclusion 


While I have chosen to limit this paper 
to the lawyer in life insurance, and to a 
particular phase of it at that, perhaps the 
original title “The Lawyer in Life” was 
not inappropriate as an assignment, It has 
been said that: 


“Wherever you touch American life there 
is evident some phase of life insurance. Be 
it in the field of health, home, happiness 
or mere money, life insurance plays its part. 
Not only is life insurance all pervasive, it is 
also impressive in its volume and stature. 
The biggest corporation in the world in 
terms of assets is a life insurance company. 
The largest accumulation of savings in in- 
stitutional management is represented by 
life insurance reserves. No wonder then 
that life insurance has attained the promi- 
nence it has in the American sense and 
no wonder likewise that this prominence 
exacts its penalty.” 


and that: 


“Because life insurance affects the lives 


and happiness of so many it is cherished by 
most, imitated by some, and desired by 
everyone. Because life insurance has grown 
great it is suspected by some, envied by 
others, and noticed by all. Because life in- 
surance has earned the confidence and re- 
spect of so many it has prospered and 
grown to the point where its reserves and 
its management have an important bearing 
on economic welfare of the nation. Cer- 
tainly we, who are entrusted with the man- 
agement of so great an enterprise, are 
cognizant of its obligations and its pur- 
Life insurance policyholders con- 
stitute the bulk of our American citizenry 
and as an industry life insurance has no 
interest other than those of the American 
people as a whole.” 


poses. 


Thus, when you talk about the lawyer in 
life insurance you are talking about the 
lawyer in life. The trust which is placed in 
the life insurance lawyer is really the super- 
imposition of a trust upon a trust, because 
the life insurance company itself is acting 
as a trustee for millions of our citizens. 
Proper legal guidance and leadership in the 
field of life insurance on the part of the 
lawyer can and will have an important 
bearing upon the future economy, growth 
and moral development of this nation. 
When a lawyer acts for a life insurance 
company, he has a great opportunity to as- 
sist in the perpetuation of those ideals of 
freedom, democracy and security which 
have made this nation great. 

I have no doubt that the members of 
this association, who have displayed their 
interest and their zeal in establishing and 
perpetuating this federation for the express 
purpose of establishing a standard of effi- 
ciency and competency in rendering legal 
service to the insurance companies, will ful- 
fill their responsibilities and discharge their 
duties as lawyers in life and in life insur- 
ance in a manner which will bring satisfac- 
tion and honor to themselves and to their 


clients. [The End] 


Real estate mortgage financing took the biggest share of the $4,- 
557 million investments made in the first quarter of this year by 
United States life insurance companies, according to the Institute 


of Life Insurance. The 
insurance companies in 
50 per cent more than 
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aggregate of mortgages acquired by the life 
the first quarter was $1,578 million, some 
that of the corresponding period of 1954. 





Analysis of the Defense Counsel 


by the Reinsurance Carrier 


By FRANCIS H. KELLY 


| The author is with the Reinsurance 
| Division of the American Motorists In- 
surance Company, Chicago, Illinois. 


AS REPRESENTATIVES of insurance 
companies, both as employees and as at- 
torneys on retainers, all of you are familiar 
with the word “reinsurance.” The company 
men are necessarily acquainted with the pro- 
visions of the reinsurance treaties in which 
their individual companies participate. De- 
fense counsel employed by insurance com- 
panies have become versed in the subject of 
reinsurance because of its relation to certain 
cases which they have defended for their 
clients. However, unless some of you are 
employed by companies writing reinsurance 
as reinsurers, or as attorneys having been 
retained by reinsuring companies, there are 
probably some areas which have not been 
fully covered in your varying experiences. 

Literally, the word “reinsurance” means 
“an insurance of an insurance.” In one of 
our cases some years ago, Stickel v. Excess 
Insurance Company of America et al., 5 Auto- 
MOBILE CASEs. 468, 136 Ohio St. 49, 23 N. E. 
(2d) 839 (1939), the Supreme Court of Ohio 
defined it as ‘a contract whereby one for a 
consideration agrees to indemnify another 
wholly or partially against loss or liability 
by reason of a risk the latter has assumed 
under a separate and distinct contract as in- 
surer of a third party.” For example, a 
primary-writing casualty company might enter 
into a contract (usually called a treaty) to 
reinsure, with another company, all of its 
auto liability policy exposure Over a fixed 
retention of 10,000/20,000. 

Frequently the term 
roneously used to describe an excess con- 
tract, many of which are written by both 
reinsurance companies and primary-writing 
companies. These contracts, how- 
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“reinsurance” is er- 


excess 


ever, are entered into between the insured 
who may carry auto liability exposure, for 
example, in policies with limits of 10,000/ 
20,000 with a primary-writing company and 
then perhaps again enter into an agreement 
with another company for insurance in limits 
of 90,000/280,000 as excess over the first- 
mentioned policy. 


\s defense counsel retained by primary- 
writing casualty insurance companies, your 
relationship with your client is created by 
that portion of your client’s insurance pol- 
“That the company defend 
As coun- 
sel retained to represent a reinsurance com- 


icies which reads: 
any suit against the assured, etc.” 


pany, your relationship arises out of an entirely 
different agreement, usually in language similar 
to this: ‘The company will afford the rein- 


surer an opportunity to be associated with 


the company in the defense of any claim or 
proceeding involving this reinsurance.” The 
usual excess contract includes a similar pro- 
vision, governing any similar relationship as 
counsel for the company issuing the so-called 
excess contract. 


It has been my observation that the aver- 
age primary casualty company employs capable, 
experienced counsel to handle the ligitation 
incident to its business. Companies, of course, 
vary in the working out of attorney relation- 
ships according to size, geographical factors 
and other points peculiar to the individual 
company. You, who represent a number of 
companies, are aware that your group of 
clients may differ to almost the same extent 
such differences would occur among indi- 
viduals. Some companies rely upon a company 
adjuster to do all investigation, preparation and 
handling of negotiations, perhaps leaving only 
the actual trial of the case to the discretion of 
its attorney. Other companies may expect de- 
fense counsel to investigate, prepare, negotiate 
and try the case. Somewhere between these two 
extremes there is probably a happy medium in 
which most company attorney retainers lie. 
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In the vast majority of cases that reach the 
courthouse, or at least result in suit, the com- 
panies and their defense counsel do an excellent 
job. | 


outstanding in recent years, despite the greater 


believe that the results are even more 
difficulties that have arisen by reason of greater 
accident frequency, higher verdicts and losses, 
and the studied efforts of certain people to 
enhance the size of these losses. 


It has been my pleasure to observe the 
work of a number of defense counsel han- 
dling ligitation in which a reinsurer had a 
potential interest. I found them almost al- 
ways in ability, and kind, 
courteous and cooperative to an exceptional 


above average 
degree. Their efforts usually brought satis- 


faction to both the client and the client’s 


reinsurer. 

It therefore follows that, except in rare or 
unusual situations, reinsurance companies do 
not engage defense counsel or participate in 
the actual trial of a negligence case. When 
the reinsurer does engage a defense attorney, 
you may be quite sure that that attorney 
has been given a difficult assignment. 


The reinsurer may have a proven attorney 
available in the locality of the problem. 
What does the reinsurer do when the prob- 
lem arises in a locality requiring new repre- 
sentation? The reinsurer does the same thing 
any insurance company does in the same 
circumstances. It looks up reference works 
describing defense attorneys in that territory. 
It calls upon other insurers for first-hand 
information regarding firms of defense at- 
It studies the standing of 
men as reported by Martindale-Hubbel Law 
Directory. Finally, the reinsurer may solicit 
the opinion of judges, individuals and other 
reinsurance companies. 


torneys. these 


Defense counsel may be retained by a 


reinsurance company shortly after the com- 
pany receives timely notice of a potential 


claim in accordance with the terms of its 
contract or treaty with the primary-writing 
carrier. For example, this retainer might 
t the following 


arise out of one or more of 


(1) The account is new and a satisfactory 
working basis between the two companies 
has not yet been established. 

(2) The account or treaty may have been 
canceled for various reasons, some of which 
may have created ill will between the com- 
panies with a resultant lessening of the high 
degree of cooperation required to obtain the 
best result. 

(3) The treaty may be with a newly 
organized or relatively small company inclined 
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to retain inexperienced counsel because of un- 
derwriting or financial considerations. 

(4) A particular claim presents a 
ability of loss to the reinsurer many times 
that of the reinsured. It is by no means 
rare for the reinsurer to have an exposure 
of perhaps $95,000, $195,000 or more over a 
retent on on the part of the primary carrier 
#s little as $5,000. When the reinsurer’s expo- 
sure is so great, its reinsurer may be involved. 
Many reinsurance companies reinsure their 
own exposures with other reinsurance com- 
panies over retentions of $50,000, $100,000 or 
higher. 


prob-+ 


(5) The legal problems in the particular 
case may be so unusual as to require the 


services of a specialist for the problem at 
hand. 


Then there is the hazard created by the 
late reporting of a claim, often on the eve of 
or during trial, which not only complicates 
the situations already listed but may create 
new problems of widely differing character. 


In this instance, defense counsel’s retainer 
usually starts with a telephone call, wire or 
air mail letter from the reinsurer. Even 
though he has represented the reinsurer on 
previous occasions, he is first asked if he 
has any interest in a particular case. He, of 
course, may already represent another insur- 
ance company involved in the current issue, 
in which event he could not be retained, as 
you can readily see from what follows. 


Let us assume, that defense counsel has 
no other interest in the particular case. We 
will now attempt to analyze his duties. He 
will be requested to make a quick investiga- 
tion of the situation and report to his prin- 
cipals as soon as is practicable with his 
recommendations and opinions. This means 
that he must get most of his facts and 
knowledge from representatives of the pri- 
mary carrier or its attorneys, with whom 
he may be on poor or excellent terms. His 
first duty will be to analyze the entire situ- 
ation in order that he can properly advise 
his client whether provisions of the treaty 
may have been violated by this late notice 
(most treaties obligate the reinsured to report 
cases that may involve the reinsurer promptly). 
If he is of the opinion that there has been a 
violation, and he and the reinsurer agree 
upon that point, he may then be required 
to serve the primary carrier with a reserva- 
tion of rights or a denial of liability. 


Assuming, however, that there are valid 
reasons for the apparent lateness of the 
report and it is agreed that the case is covered, 
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defense counsel for the reinsured must then 
give his client a pretty complete and yet 
concise report of the case. This report must 
set forth facts governing the question of 
liability, details as to injuries, his opinion of 
the capability of plaintiff’s counsel, and the 
ability of defense counsel employed by the 
primary. Reinsurer’s defense counsel must 
have knowledge of the way in which the 
jury panel in that particular jurisdiction has 
been determining cases, the ability and char- 
acteristics of the presiding judge and all the 
other intangibles that go to make up the feel 
and color of a case of this kind. If, in his 
opinion, he feels that the issue of liability will 
be resolved against the primary, he must be 
prepared to recommend a settlement program 
which, if accepted, will be his responsibility to 
work out. 


As often occurs, this may be one of those 
cases in which the primary and its representa- 
tives are confident of a successful result. De- 
fense counsel’s first task is to try to change 
that opinion. Frequently this is a difficult 
and, on occasion, an impossible task. As- 
sume, again, that hurdle is_ successfully 
taken. Defense counsel must then agree upon 
settlement strategy with the primary and its 
attorneys. He may have to decide which one 
of the group should negotiate. Reinsurer’s de- 
fense counsel must also decide whether the 
assistance of the judge will be required, and 
if necessary, secure it. We have learned from 
experience that reinsurer’s defense counsel on 
occasion has been able to deal with plaintiff’s 
attorney more successfully than representatives 
of the primary. The reverse is also true. Rep- 
resentatives of the primary are better able to 
handle negotiations in many cases. 


These are all questions that must be resolved 
primarily by the defense counsel for the rein- 
sured in carrying out his duty to his client. 
Along with these general situations, reinsurer’s 
defense counsel will occasionally find some 
branch of investigation to have been over- 
looked. He must then see that that is cov- 
ered by either the primary or himself, with 
the approval of his client. 


As you can see, reinsurer’s counsel can 
be in a rather difficult position by reason of 
the fact that he, of necessity, may appear 
to second guess primary and its defense 
counsel—never a popular position to assume, 
yet necessary if counsel is to do his best for 
his client. 

Should an irreconcilable difference of opinion 
as to the desirability of finishing the trial 
arise between the primary and the reinsurer, 
reinsurer’s counsel must then determine whether 
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the primary is acting in good faith. He must 
quickly decide whether he can recommend 
that his client authorize him to serve notice 
on the primary carrier that failure to settle 
must be considered a violation of the treaty. 
Most present-day treaties contain arbitration 
clauses, and I know of at least one issue of 
this kind that has been referred to arbitra- 
tion. There have undoubtedly been others. 
Some years ago there was some litigation on 
this issue as evidenced by certain cases of 
record. 


Several decades ago the early reinsurance 
treaties invariably contained words such as 
“this is an honorable undertaking,” or phrase- 
ology indicative of an almost family relation- 
ship between two insurance companies. Today, 
unfortunately, the average treaty omits or 
leaves unsaid anything so old fashioned. Al- 
though good faith is still an inherent part of 
a treaty or contract, I think we can on occa- 
sion lose sight of the thought if it is not 
written out for all of us to read from time 
to time. 

Primary carriers are zealous to operate 
efficiently. Underwriting policies and prin- 
ciples are carefully planned, chosen and fol- 
lowed by each company to achieve favorable 
loss ratios. The premiums primary carriers 
pay for reinsurance are based on favorable 
loss ratios to the reinsurer. Lower 
ratios to the reinsurer mean lower premiums 
for reinsurance. It therefore follows 
both companies usually see eye to eye in the 
handling of individual cases that can affect 
the loss ratio. A gamble by the primary 
may produce a drastic increase in rate, 
bring about a severance of relations and in 
some cases necessitate the procuring of a 
new reinsurance carrier. Word of a reinsur- 
er’s difficulty with a primary company seems 
to reach other reinsurers with the speed of 
light. A gamble by the reinsurer may jeop- 
ardize a primary account for the primary, 
increase its gross loss ratio undeservedly 
and perhaps cause the reinsurer to lose an 
old and valuable account. News of this sort 
likewise throughout the industry, 
creating problems of far-reaching effect to 


loss 


travels 


the reinsurer always seeking new and profit- 
able business. 

In the case where primary and reinsurer 
agree that a trial should be continued and 
consummated, a verdict in favor of the plain- 
tiff over the defendant often occurs. Rein- 
surer’s defense counsel’s duties are still not 
ended. He must review the case with repre- 
sentatives of the primary to determine whether 
he shall recommend the carrying out of an 
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appeal. If the primary carrier and the rein- 
surer are in agreement on this point, defense 
counsel may associate himself with primary’s 
counsel for this purpose, or either one may 
take over the appeal if both companies so 
decide. In the event that the primary car- 
rier decides not to go through with the 
appeal, defense counsel for reinsurer may 
recommend that his client take over the 
appeal as is permitted by most treaties. This 
means that he may have to handle the appeal 
to a conclusion in behalf of the reinsurer. 

I hope that you have kept in mind through 
these last few paragraphs the fact that we have 
discussed situations affecting a primary carrier 
and a reinsurer under a present or perhaps 


canceled contract between the two com- 
panies. 
An even more difficult situation can arise 


between the reinsurer which has issued an ex- 
cess contract to an assured and the primary 
carrier which issued a primary policy to the 
same assured. All of the previous situations 
discussed can now arise in this latter relation- 
ship, with an extra complication created by the 
fact that there is no contract relationship 
or privity between the two companies. In 
other words, there is no treaty providing 
for cooperation, sharing of expense, etc., 
between the two companies. Consequently, 
we often find the representatives of the two 
companies less at swords point 
throughout a controversy of this nature. 


more or 


Defense counsel for an excess carrier is 
not completely without rights, however, as 
he and his company necessarily stand in the 
shoes of the primary carrier’s assured. For- 
tunately, the cases where both companies 
do not work together amicably are the ex- 
ception rather than the rule. I know of 
one case where a primary carrier with only 
$10,000 of exposure expended over 
$30,000 in defending and appealing a large 
number of cases for the benefit of 
sured and the excess carrier. 


loss 


its as- 





On the other hand, you are no doubt 
aware of several cases arising out of this 
kind of situation. I think the most out- 
standing is the Oklahoma case of several 
years ago that permitted an excess carrier 
to recover a judgment against a primary 
carrier for excess of loss above the primary 
carrier’s limit on the grounds of bad faith. 


Summary 


In summing up, I think we should de- 
scribe defense counsel as seen by a reinsur- 
ance company. As you can see from these 
brief remarks, reinsurer’s counsel, who no 
doubt is defense counsel for a number of 
primary-writing companies, must be a para- 
gon of human virtue. He must be a leader 
in his local bar, an outstanding personage 
in his community, a man who commands 
the respect of judges and fellow attorneys, 
an authority on pleadings and practice, 
thoroughly competent to analyze a casualty 
company’s investigation and claim file, a 
master of persuasiveness and last, but not 
least, a lawyer’s lawyer. 

Speaking from personal experience and 
observation, I must say there are many, 
many defense counsel who fulfill those spe- 
cifications to a high degree. It is a tribute 
to this great country of ours that it has been 
able to train and develop in the difficult and 
complex field of insurance law a group of 
specialists adequate in number and compe- 
tence to annually discharge the enormous 
burdens of both the compromise and litiga- 
tion of tens of thousands of claims. As we 
all know, our nation lives by the leaders 
that it produces. We can be confident that 
as long as the legal profession produces so 
many outstanding representatives, our coun- 
try must continue to advance along the path 
outlined by their predecessors, the many 
great attorneys of each generation. 


[The End] 


Life insurance companies paid $40 million in death benefits on 
19,000 claims resulting from motor vehicle accidents during the 


first half of 


1955, according to the 


Institute of Life Insur- 


ance. These benefits compare with $39 million on 20,000 claims 
during the same period in 1954, and $37 million on 18,000 claims 
during the first six months of 1953. The claims resulting from 
motor vehicle accidents represented 2.3 per cent of the total 
number and 3.6 per cent of the total amount of death benefits 
paid by life insurance companies during the first half of 1955. 
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Practical Problems 


Facing the Defense Trial Attorney 


By KENNETH M. WORMWOOD 


The author is a member of the firm of 
Wolvington & Wormwood, Denver. 


ROBABLY the greatest problem facing 

the defense trial attorney is how to keep 
going day after day and, particularly, how 
to maintain his equilibrium upon hearing 
the clerk of the court read the jury’s 
verdict: “We, the jury, find the issues in 
favor of the plaintiff and assess his dam- 
ages at $25,000” or other fantastic 
sum. Seriously, the attorney who has elected 
to be a defense trial attorney must con- 
sider that he has selected a job which, 
undoubtedly, will cut off some years of 
his life. A few years ago my senior partner 
was forced to discontinue trial work due 
to hypertension. He went to the clinic at 
Duke University where they have special- 
ized in hypertension cases and its chief 
surgeon there told him that their two best 
classes of customers were insurance ad- 
justers and trial attorneys! 


some 


I do not propose this morning to go into 
detail on the question of preparation for 
trial. You know what you should do re- 
garding that, All that I want to do is to 
bring before you a few of the problems that 
have confronted me and which I am sure 
have confronted you in your trials. I some- 
times think that we in this country have 
fallen into the situation of solicitor and 
barrister, as it is followed in England. 
Many of us are so busy with our trials that 
we depend too much on the insurance ad- 
juster to bring to us a file fully ready for 
trial. No matter how busy we are, we 
should never go into a trial of a case with- 
out having some personal knowledge re- 
garding the facts. By that I mean that if at 
all possible we should have visited the 
scene of the accident and certainly should 


have conferred with all of the defense 
witnesses. 
606 





As far as our office is concerned, we have 
a rule that we never try a case without 
first having taken the deposition of the 
plaintiff under cross-examination. I ap- 
preciate that you undoubtedly 
practice law in states where discovery pro- 
cedure is not permissible. Colorado, fortu- 
nately, follows the federal rules regarding 
discovery. We have found it most ad- 
vantageous to take these depositions for 
two main reasons: First, we learn what the 
plaintiff’s story is and can thus adequately 
prepare our cross-examination; and, second, 
we know pretty well how the plaintiff is 
going to act under ¢ross-examination at the 
time of the trial. 


some of 


In our opinion, one of the greatest prob- 
lems facing the defense attorney is the 
insurance question. Under the Colorado 
law it is entirely proper to question each 
juror individually on the voir dire 
amination as to whether or not he is a 
stockholder, policyholder or employee of 
a certain insurance company. Our supreme 
court has held that while such questions 
are proper, it is grounds for a mistrial if, 
during the trial, insurance is brought into 
the case. This is somewhat of a paradox 
because certainly out of 12 jurors who will 
be selected, at least one of them will be 
smart enough to know that, after having 
heard the insurance question on the voir 
dire examination, the defendant is protected 
by insurance. 


Cx= 


This was brought forcibly to my mind 
a few years ago when I was defending a 
case wherein the defendant was a large 
trucking company and had insurance with 
Lloyd’s of London. The insurance ques- 
tion, of course, had been asked on the 
voir dire examination. After a _ three-day 
trial, the case was submitted to the jury 
about three o’clock in the afternoon, and 
at 1l p. m. that night the jury returned 
a verdict for the plaintiff in the sum of 
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$5,000. Upon talking to one of the jurors 
later, he advised us that the jury had been 
split six and six between the plaintiff and 
the defendant, and had remained that way 
until about 10:45, when the bailiff advised 
the jury that if they had not reached a 
verdict by 11 p. m., they would be locked 
up for the night. Whereupon one of the 
jurors who had been holding out for the 
plaintiff said: “Well, gentlemen, what are 
we arguing about? We know from the at- 


torneys’ question that this trucking com- 
pany is insured with Lloyd’s of London 
and, undoubtedly, has $5,000 insurance. 


Why don’t we let 
this man’s damages.” 


Englishmen pay 
And, as the verdict 
showed, they did allow those Englishmen 
to pay the damages. Incidentally, I was 
extremely. glad that the jurors didn’t know 
the correct policy limits in that case. 


those 


In this day of financial responsibility 
laws, it seems to us that we are hiding our 
heads in a basket when we think we are 
keeping away from the jury the fact that 
there is insurance in the case. In four of 
the last five jury’ trials that I tried, I 
decided to take the bull by the horns, and 
in each of those four cases, after plaintiff’s 
counsel had asked the usual insurance 
question on the voir dire examination, | 
pointed out to the jury that the attorney 
had asked such a question. I then inquired 
how them 
carried insurance on their automobile and, 
all jurors did carry in- 


of the jurors as to many of 


needless to say, 
surance. I then 
the fact that the defendant in the case car- 


inquired of the jury if 
ried insurance would make any difference 
to them in facts and if 
they could and would follow the law as 


determining the 
given to them by the court, irrespective 


of the insurance. Of course, all 


that 


jurors 


stated they would. 


My theory on this is that jurors, as a 
whole, are honest and are trying to apply 
that at 
least some of the jurors realize that there 


the facts and the law honestly; 
are only two sources of income for an in- 
surance company to pay its claims, that 


1S 


interest on its investments and premiums 
from its policyholders; and that they, in 
the long run, as 


amount of the verdict. 


policyholders, pay the 


I am pleased to say that in these four 
cases where I asked that question, I re- 
ceived four defense verdicts. 
of fact, in the one case which was against 
a trucking company, the jury returned a 
verdict in favor of the defendant trucking 
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As a matter 




























































company in the sum of $189 on its counter- 
claim! I don’t guarantee this as a sure-fire 
method of obtaining a defense verdict. 


I have not yet convinced myself that I 
am going to ask the jury the question in 
every case and, believe me, that is a serious 
problem that faces a defense trial attorney 
in every case he tries. 


Another problem that faces us in these 
trials is how to overcome the advantage 
that the plaintiff’s attorney has in the open- 
ing and closing. First impressions are often 
difficult to overcome. The plaintiff’s at- 
torney gets the first shot at the jury on the 
dire examination. He gets the first 
chance to tell the jury, in his opening state- 
ment, what the about, and, of 
course, in the closing arguments his words 
are the last heard by the jurors 
before they go to their jury room to deliberate. 


voir 
case is 


words 


different 
to combat this problem. 
My own method has been to get across as 
much of the defendant’s theory of the case 
as I possibly can, during the voir dire 
examination. Then in the opening state- 
ment I attempt to impress upon the jury 
the fact that this is not a matter of choosing 
sides and that merely because a person is 


I appreciate that we all have 


ideas as to how 


called as a witness by the plaintiff that 
witness is for the plaintiff. I point out 
to the jury that probably many of the wit- 
nesses who are called by the plaintiff would 
also have been called by the defendant if 
the plaintiff had not called them, but that 
the plaintiff, being the first to put on his 
evidence, can call whomever he wants. 


Another way that I attempt to combat 
this advantage that the plaintiff has is dur- 
Generally, in the 
defense of the case there are only one or 
two main points of defense. It may be 
contributory negligence or it may be some- 
thing else, but whatever it is, in 
examining the various witnesses called by 
the plaintiff I simply ask questions on those 
one or two main points, ignoring all other 
facts testified to by the witness. And by, 
pounding upon those points, an attorney is 


ing cross-examination. 


cross- 


quite often successful in overcoming the 
plaintiff's advantage. 

Another problem facing the trial attorney 
is when to make objections during a trial. 
We have all been faced with certain types 
of attorneys—fortunately, they are in the 
great minority—who will propound a ques- 
tion to the witness knowing that that ques- 
tion is improper, that defense counsel will 
undoubtedly object to it and that the court 
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will sustain the objection, but also knowing 
full well that jurors are human beings and 
that, while the court may sustain the objec- 
tion, order the question stricken from the 
record and instruct the jury to disregard 
same, you cannot wipe out the statement 
from the jurors’ minds. While we feel that 
it is bad to object to a question unless 
absolutely necessary, because to me objec- 
tions are apt to lead the jury to believe 
that you are trying to keep vital informa- 
tion from them, still, on an objectionable 
question» as mentioned, there must be an 
objection. When the objection is made, it 
seems to me that you should state your 
grounds fully so that the jury will under- 
stand why you are making the objection 
and that you are not trying to keep evi- 
dence from them. As a matter of fact, 
it is probably a good idea on the voir dire 
examination to point out to the jury that 
a lawsuit is like any other matter where 
two sides are competing: There are rules 
that have to be followed, and if one side 
or the other violates those rules, the oppos- 
ing side has to make objections. The jury 
should not be prejudiced against the party 
who is attempting to enforce the rules. 
Probably one of the greatest problems 
facing defense attorneys at the present time 
is demonstrative evidence. I am sure that 


all of you have had this problem presented 
Let me say that I certainly have 
no objection to any demonstrative evidence 
which is proper and which tends to assist 
the jury in arriving at the facts of the 
What I object to, and I am sure 
what all defense attorneys object to, is the 


to you. 


case. 
improper use of demonstrative evidence 
simply for the purpose of inflaming the 
passions and prejudices of the jury in order 
to obtain a large plaintiff's verdict. Cer- 
tainly, we defense attorneys have been using 
demonstrative evidence for years. Photo- 
graphs of the scene of the accident and 
maps or charts of the scene of the accident 
are parts of demonstrative evidence. But 
it seems to me that many of the trial courts 
have allowed this demonstrative evidence to 
go too far. For instance, a plaintiff has 
a simple fracture of the ulna and radius. 
This can be described very easily by the 
doctor but plaintiff’s counsel proceeds to 
produce a plastic model of the bones of the 
arm, has it marked as an exhibit, has the 
doctor take his penci! and mark where on 
the bones the fracture occurred, and then 
passes same to the jury for them to handle 
and examine. 
too far. 
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To me, that is going much 


How to combat all of this demonstrative 
evidence is, of course, a problem. One 
thing that I have done with some success 
is with regard to photographs. Knowing 
that the plaintiff undoubtedly will introduce 
photographs of the scene of the accident 
and of the cars at the scene, if it is an 
automobile accident, I get pictures from the 
police or patrol. If no pictures are avail- 
able, I have commercial pictures taken and 
proceed to have them enlarged. Then, 
when the first witness, who was at the 
scene of the accident, is introduced by the 
plaintiff, if the pictures have not been intro- 
duced by the plaintiff, I proceed to have 
the witness examine the pictures and have 
them offered into evidence. This takes 
care of a great deal of strain of having 
the plaintiff introduce them. Even if you 
feel the photographs are damaging to you, 
if you know that the plaintiff will be suc- 
cessful in having the pictures introduced, it 
is a good idea to introduce them yourself 
if at all possible. 


One of the most vicious things to meet 
is the blackboard, with the plaintiff’s attor- 
ney itemizing the damages both in _ his 
opening statement and in his closing argu- 
ment. As far as the opening statement 1s 
concerned, some of us have been successful 
in convincing our trial courts in Colorado 
that it is not proper to use the blackboard 
in opening statements on the theory that 


a great deal of information being put on. 


the blackboard is evidential and might not 
even be introduced or admitted at the time 
of the trial. As far as closing arguments 
are concerned, after plaintiff’s counsel has 
filled the blackboard with all of his figures, 
and I get up to reply, I erase the black- 
board, advising the jury they are the ones 
to determine the damages, if damages are 
to be awarded, and then I proceed to fill 
the blackboard with other matters. Nine 
times out of ten, plaintiff’s counsel over- 
looks erasing my figures or words on the 
blackboard when he proceeds with his 
rebuttal argument, so that all the time he 
is making his closing argument to the jury 
I have the mute testimony on the black- 
board refuting his argument. 


Now I would like to call attention briefly 
to another problem that is undoubtedly a 
bugaboo among all attorneys, that is, the 
instructions to be given the jury. It seems 
to me that most judges and attorneys over- 
look the fact that jurors are not men 
“learned in the law,” but are laymen. Many 
of them are serving as jurors in a case for 
the first time and, after having heard sev- 
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eral days of evidence, they are given a 
mass of instructions as to what the law is 
and are instructed to apply that law to 
the facts in the case. Is it any wonder 
that quite often improper verdicts are re- 
turned? While it is difficult to do, I believe 
that any instructions that are prepared for 
the jury should be in as simple language 
as possible. There are two verdicts which 
I have us2d rather successfully. One of 
these verdicts has to do with the matter that 
the mere fact that plaintiff is seeking dam- 
ages and that the court has instructed the 
jury regarding damages does not mean that 
they must return a verdict for the plaintiff. 
Jurors are so apt to get the impression 
that when the court gives them instructions 
regarding damages it is telling them to find 
for the plaintiff. The form of verdict which 
I have used with considerable success is: 

“In a case where damages are sought it 
is the duty of the Court to give instructions 
as to the measure of damages. 

“The jury are not to infer from the fact 
that an instruction on measure of damages 
is given that the Court is instructing the 
jury to give damages to the plaintiff. The 
question of whether or not damages are to 
be awarded the plaintiff is purely a question 
for the jury’s consideration.” 
often submit 


The other verdict which I 


to the court, and the court quite often gives, 


is one where there may be several parties 
involved and several circumstances requiring 
the submission of five or six forms of ver- 
dicts to the jury. In this situation, I 
tender an instruction to the court for giving 
to the jury whereby the jury is advised of 
the various fact situations which they can 
find, and I set forth to the jury the num- 
bered verdict they should sign to fit the 
facts as they find them. This greatly aids 
the jury and avoids inconsistent verdicts. 

I trust that what I have said may be of 
some slight help to you in your trials, or 
may at least have invoked some considera- 
tion and thought on your part. In closing, 
I might say that this trial work is a lot 
of fun. It is a lot of work, and hard work 
too! As you know, there are many head- 
aches and some heartaches involved. Be- 
sides working hard, you worry hard. You 
get grey hairs and you spend many sleep- 
3ut if you put your heart to 
your work, are honest with your client, the 
jury, the judge and yourself, and have given 
it all that you have, then whether you win 
or lose, when you leave the courtroom at 
night and go to your home, if you have 
done your job in a manner befitting an 
officer of the court, you can’t help but have 
a feeling of satisfaction. And while this 
type of work may cut years off of your life, 
I am stire none of you would trade it for 


any other job in the world. [The End] 


less nights. 


Attorney-Client-Insurance Company 


Relations 
By JOHN W. SWEET 


The author is a member of the firm of 
Sweet, Wolf & Merrick, Seattle. 


TY HIS discussion of the broad _ subject 

of the title is limited to a consideration 
of the conflict of interest problems that on 
occasion confront the insurance attorney in 
handling litigation assigned to him by an 
insurance company. The attorney may in 


numerous types of situations find himself repre- 
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senting an insurance company and an in- 
sured in the same case where it is possible 
that their interests do not strictly coincide. 
The attorney is in the middle with his 
clients desiring to go opposite directions, 


and he finds himself in a most awkward 
position. 

In the casualty field of insurance law 
practice the factual situations out of which 
this type of problem may arise are myriad. 


Counsel is retained by an insurance com- 
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The attorney “should avoid not only 
situations where a conflict of inter- 
est is actually presented, but also 
those in which a conflict is likely 
to develop.”—Henry S. Drinker. 


pany to defend a personal injury action 
brought against the insured. If the insured 
desires to cross-complain for his own per- 
sonal injury, the fact of the sizeable cross- 
complaint may likely be a substantial factor 
in negotiating a settlement of the claimant’s 
action. But if the prayer of the plaintiff’s 
complaint is within the policy limits of the 
insured’s liability coverage, the insured may 
not be interested in having the plaintiff's 
claim settled unless he, too, receives a siz- 
able sum on his cross-complaint. If the 
same attorney is defending the claimant’s 
action and representing the insured on his 
cross-complaint, he obviously is presented 
with a conflict of interests problem. 

Or envision the case where an insured 
has his collision insurance with one com- 
pany and his liability insurance with an- 
other company. A subrogation action is 
commenced resulting in a cross-complaint, 
and the liability carrier assigns the defense 
of the cross-complaint to the same attor- 
ney who started the subrogation action. 
In small subrogation matters this practice 
is common, and yet it results in the attor- 
ney representing one client who wishes to 
have the action prosecuted to a successful 
recovery on the subrogation and another 
client who desires the matter settled with 
a minimum of expenditure. 

The canons of professional ethics provide 
a guide for the handling of this type of prob- 
lem; the second and third paragraphs of 
Canon 6 set the standard in conflict of 
interests matters and provide: 

“It is unprofessional to represent conflict- 
ing interests, except by express consent of 
all concerned given after a full disclosure 
of the facts. Within the meaning of this 
canon, a lawyer represents conflicting in- 
terests when, in behalf of one client, it is 
his duty to contend for that which duty to 
another client requires him to oppose. 





“The obligation to represent the client 
with undivided fidelity and not to divulge 
his secrets or confidence forbids also the 
subsequent acceptance of retainers or em- 
ployment from others in matters adversely 
affecting any interest of the client with respect 
to which confidence has been reposed.” 

This canon has not been amended or 
altered by the American Bar Association 
since its original enactment by the associ- 
ation in 1908.2 That is not surprising, for 
the concept behind it has been evident since 
early times. In Matthew 6:24, Christ, dur- 
ing his Sermon on the Mount, stated: ‘No 
man can serve two masters.” 

This thought is again expressed in Luke 
16:13, and it is significant that 
follows the biblical 
steward. 


there it 
story of the unjust 

You will observe that the admonition of 
the Sixth Canon is not absolute, but is 
tempered by the exception that conflicting 
interests may be represented if the express 
consent of all concerned is given after a 
full disclosure of the facts. However, many 
of the opinions of the various committees 
on ethics? and the court decisions* seem- 
ingly do not give much weight to the ex- 
ception. Further, the text writers and the 
courts caution against accepting any case 
where a conflict of interests might arise in 
the future. Henry S. Drinker, eminent 
member of the, Philadelphia bar and chair- 
man of the Ethics Committee of the Ameri- 
can Bar Association, writes: 

“He (the attorney) should avoid not only 
situations where a conflict of interest is 
actually presented, but also those in which 
a conflict is likely to develop.” * 

It is submitted that the insurance com- 
pany lawyer is faced in nearly every case 
with a possibility that a conflict will arise, 
and he must necessarily shape his thinking 
and his procedures so that he will be able 
to conduct himself in a manner that will 
be beyond reproach. 

The Supreme Court for New York County 
has addressed itself to the precise problem 
in a recent declaratory judgment action 
involving a suit by an insurer requesting a 
declaration of its duties pursuant to a gen- 
eral liability policy.’ The action involved a 
situation where the various claims amounted 





1 Henry S. Drinker, Legal Ethics, p. 104. 

2 The Chicago Bar Association has amended 
Canon 6 to eliminate the exception. American 
Bar Association opinions 16, 34 and 77; New 
York County opinion 97; Michigan opinions 
63 and 83; where public interest is concerned 
the exception does not apply. American Bar 
Association opinion 132. 
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3 Hisemann v. Hazard, 218 N. Y. 155, 159 
(1916). 

* See work cited at footnote 1. 

> American Hmployers Insurance Company v. 
Goble Aircraft Specialties, Jnc., et al., 8 Fire 
and Casualty Cases 437, 205 Misc. 1066, 131 
N. Y. S. (2d) 393 (1954). 
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to several million dollars and the policy 
limit of liability was only $300,000. The 
policy contained the customary provision re- 
quiring the insurance company to defend 
the insureds “even if such suit is ground- 
less, false or fraudulent.” After observing 
that “the duty to defend is broader than 
the duty to pay,’® the court ordered the 
insurance company to continue the defense 
of any action then pending and to defend 
any new actions thereafter commenced even 
though the coverage limit be exhausted. 
Then realizing that this ruling placed the 
company counsel in a difficult 

interests situation, the court 


insurance 
conflict of 
commented: 


“It may not be inappropriate, at this 
time, to call attention to certain conduct, 
happily infrequent, that is occasionally ap- 
parent to the court and after stating 
the court’s comments were not to be deemed 
a reflection on the parties or counsel in the 
case at the bar, a clear statement of the 
duty of counsel followed. In part, the court 
said: 

“When counsel, although paid by the 
casualty company, undertakes to represent 
the policyholder and files his notice of 
appearance, he owes to his client, the as- 
sured, an undeviating and single allegiance. 
His embraces the requirement to 
produce in court all fact 
expert, who are available and necessary for 


fealty 
witnesses, and 
the proper protection of the rights of his 
It is immaterial that such procedure 
increases the cost to the carrier beyond the 


client. 


policy coverage limit 


“If the interests of the carrier and the 
assured are or are likely to become diverse, 
he cannot represent both.” 

Another problem that arises frequently 
where the conflict of interests works to the 
detriment of the insurance company results 
from the assignment of the company’s sub- 
rogation claim to the private attorney rep- 
resenting the insured in his personal injury 
action. The insured will pray for damages 
for personal injury in a considerable sum 
and recite in the prayer of the complaint 
the exact 
For example, an insured with a green stick 
fracture of the leg resulting from an auto- 
mobile collision may sue for $25,000 for his 
personal injury damage and for the repair 
bill in the sum of $890 for damage to his 
vehicle. The former represents the sum he 


sum of the property damage. 


hopes to prove for personal injury damage, 
and the latter is the precise amount of the 
property damage he will prove. It is not 
unlikely that before or during the trial of 
the case the subrogation claims supervisor 
for the insurance company may receive a 
telephone call from the insured’s attorney 
stating that a $4,000 offer has been made 
by the opposition. In view of the sizable 
reduction that the insured is to take on 
his personal injury claim if the offer is 
accepted, the insured’s attorney may request 
that the insurance company also accept a 
reduced sum on its property damage claim. 
On occasion such a request may be meri- 
torious, for there may be questionable lia- 
bility or other problems in the case that 
make it advisable that it be compromised 
in this way. But more frequently the insured 
will be amply compensated for his injury 
even though the insurance company interest 
is paid in full. The plaintiff’s attorney has 
a conflict of interests and great difficulty in 
serving two masters. 


There is a simple plan that can be used 
by subrogation departments to obviate plac- 
ing the plaintiff’s attorney in this position. 
Don’t assign the subrogation to him with- 
out a clear understanding with the insured 
and his attorney that the proof of loss 
and policy terms requiring payment of the 
company interest are to be met in their en- 
tirety. If such an agreement is not forth- 
coming, assign the claim to the company’s 
regular subrogation attorneys. When the 
ylaintiff’s counsel realizes that he is to re- 
‘eive a motion for joinder of the insurance 
‘ompany as plaintiff, it being a real party 
n interest, the plaintiff's attorney soon gets 
he word, and the agreement is reached. 
his plan has the additional advantage of 
placing the company’s interest in the hands 
f the regular subrogration counsel who is 
familiar with the company’s reporting pro- 
cedures and is in a position to keep himself 
and the company advised as to the progress 
of the action. 

In some jurisdictions there is little or no 
problem of conflicting interests in settle- 
ments for minors, for there the procedure 
statute. In most 
states, however, the procedure for the so- 
called “friendly suit” is not clearly set forth 
and is left to the individual practitioner. 
The American Committee 
on Ethics held, in an opinion delivered on 


is governed by rule or 


Bar Association 


inquiry from an Illinois lawyer, that it was 


proper for the attorney retained by the 





® Goldberg v. Lumber Mutual Casualty Insur- 
ance Company of New York, 6 Fire and Casualty 
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Cases 565, 297 N. Y. 148, 154, 77 N. E. (2d) 


131, 133 (1948). 


611 








insurance company to prepare papers in 
the name of the guardian and present 
the matter to court provided it was made 
known to the court that the attorney was 
so retained and the entire record of the 
case was disclosed to the court.’ 


3ut the opinion of the New York 
County Committee on Ethics and the New 
York City Committee on Ethics is that the 
court should have the benefit of recom- 
mendations of counsel solely representing 
the infant.* The New York Supreme Court, 
Appellate Division, has spoken harshly of 
the “friendly suit.” ® 


In a discussion of the settlement pro- 
cedure problem with Judge Theodore S. 
Turner and Judge Malcolm Douglas (the 
present presiding judge and the senior 
member of the bench, respectively, of the 
Superior Court of the State of Washington 
for King County), these gentlemen stated 
that they knew of no instance of over- 
reaching or impropriety in such “friendly 
suit” cases, which are numerous in that 
court. However, both believed that the 
question of establishing rules to cover the 
situation should be given study, for it 
would be better to clarify the thinking of 
the bench and the bar before a problem 
should arise than after. 

It is suggested for insurance lawyers 
practicing in jurisdictions where the matter 
is not governed by rules or statutes that, 
using the proper bar association channels, 
the problem be discussed with the members 
of the bench directly concerned with super- 
vision of such settlements, and wherever 
possible clear rules of procedure should be 
established. Once the bench and bar are 
fully aware of the problem and an approved 
“friendly suit” procedure has been estab- 
lished, it would seem that the lawyer, being 
at all times completely candid aad forth- 
right with the claimant and the court, might 
safely conform to those rules. 

There are two studies of ethics problems 
now being conducted. Harvard University 
in conjunction with the Rockefeller Foun- 
dation is actively engaged in research on 
the general subject of the ethical problems 
of lawyers in private practice. Associate 

7 American Bar Association opinion 235 (1941). 

8’ New York County opinions 342 and 183. 
New York City opinions 349, 582 and 617. 

*In re Wilbur, 228 App. Div. 197, 239 N. Y. S. 
483 (1930). In re Paders, 250 App. Div. 418, 
294 N. Y. S. 252 (1937). 

” The chairman, Judge McCoy, is coauthor 
with United States Circuit Judge Orie L. 
Phillips, of Denver, of Conduct of Judges ¢ 


Lawyers, one of the reports of the Survey of 
the Legal Profession (1952). The other mem- 
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Dean David F. Cavers, professor of law, 
Harvard University, advises that it is esti- 
mated that the results of this study will 
not be ready for publication for many 
months. The American Bar Foundation 
announced in August that it has under- 
taken a study of the Canons of Professional 
and Judicial Ethics to determine if any of 
them requires rewriting in the light of new 
conditions. This study is under the direc- 
tion of an advisory committee with Judge 
Philbrick McCoy serving as chairman.” In 
the spring of this year this committee had 
its first organizational meeting at Washing- 
ton, D. C. It is estimated that this study 
will require a minimum of three years. 
Justice Frank P. Weaver (a member of the 
committee) of the Supreme Court of the 
State of Washington informs me that one 
of the general problems mentioned at the 
first meeting was the advisability of a new 
canon to expressly cover the situation where 
an attorney purports to represent a named 
party to an action without disclosure to the 
court of the real party in interest. 


Through the years since the adoption of 
the original Canons of Professional Ethics 
in 1908 the importance of the role of insur- 
ance in the economic and social life of the 
people has multiplied many times over. 
How these numerous insurance matters 
should be handled before the courts by 
insurance lawyers has given rise to few 
problems because of the high caliber of 
men who conduct the affairs of the insur- 
ance companies and the uncompromising 
insistence on fair play and good faith by 
the insurance companies and their counsel. 


Though there be no hue and cry about 
these problems, there is no reason to fail to 
avail ourselves of the opportunity to render as- 
sistance to the groups which are conducting 
these studies, for we who are closest to this 
particular small facet of the broad general 
fields of study may be able to assist in 
presenting the particular facts and practical 
problems to the study groups that might 
otherwise be missed. In 1931 an article 
published in the Yale Law Journal dealt in 
part with the subject of the practice of law 
by lay agencies.” The authors, supporting 


bers of the advisory committee are: Professor 
Sheldon D. Elliott, New York University Law 
School; Arthur Littleton, of the Philadelphia 
bar; O. S. Colclough, dean of faculties of 
George Washington University; James D. Fel- 
lers, of the Oklahoma City bar; Judge Emory 
H. Niles, of Baltimore; Justice Frank P. 
Weaver, of the Supreme Court of Washington. 
Ex-officio members are: Thomas J. Boodell, 
Chicago; and Henry S. Drinker, Philadelphia. 

11 Hicks and Katz, 41 Yale Law Journal 69, 93. 
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their conclusions with citations, decided 
that the insurance policy defense provisions 
were being used as a wedge to start the 
insurance companies practicing law, stating 
that the insurance companies were most 
assuredly engaging in the practice of law 
where they had a duty to defend but no 
obligation to pay the judgment resulting 
from the legal action. How different is this 
thought from our now well-accepted doc- 
trine that the insurance company obligation 
to defend is greater than the duty to pay.” 
Time and economic development result in 
new concepts of duties and in new pro- 
cedures. Do not misunderstand me. I sug- 
gest no compromise with the canons of 
professional ethics. I do suggest that the 
time is ripe for a study and self-exami- 
nation of our practices and procedures along 
these lines. 

Dean Oswald S. Colclough, dean of 
faculties, Washington University, 
Washington, D. C., a member of the above- 
mentioned advisory committee of the Ameri- 
can Bar Foundation, has indicated that, in 


George 


The Trial 






























his opinion, the committee would welcome 
assistance in its work on the insurance 
practice phase of its study from such an 
organization as the Federation of Insurance 
Counsel, and the Foundation has asked that 
all members of the bar and the judiciary 


throughout the country cooperate in the 
study. 
Professional ethics are not technical in 


nature, but involve basic concepts. Clarity 
of thinking on the subject is essential, and 
established accepted procedures should be 
followed, for irrespective of actual conflict 
of interests, maintenance of public confi- 
dence requires the lawyer engaged in the 
insurance law practice to not only avoid 
actual wrongdoing, but also entirely avoid 
any inference or appearance of wrongdo- 
ing. To these ends it is recommended that 
the insurance lawyers, wherever possible, 
assist the bar and the judiciary in the estab- 
lishment of rules and canons that will 
perpetuate the high standards and fine 
reputation which the insurance industry has 


[The End] 


so deservedly achieved. 


of a Medical Malpractice Case 


By WILLIAM F. MARTIN 


a member of the firm of 


Bell, New York. 


The author is 


Martin, Clearwater & 


\ EDICAL malpractice claims and suits 

have had a very alarming increase in 
the courts of both England and the United 
States. 


I was reading the September, 1954 report 
of the Medical Protection Society, Limited, 
which is a British organization founded in 
1892. Its “The flood of 
claims against which been 
steadily rising during the past few years, 
In fact, in the 
such 


solicitor says: 


doctors has 


shows no sign of subsiding. 


year under review, the number of 


12 See case cited at footnote 6. 
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claims has again shown an increase and 
has demonstrated even more forcibly, the 
vital need which doctors and dentists have 
of the afforded them by the 


Society.” 


protection 


During the year 1953, it was pointed out 
that members sought the advice and 
sistance of the society on 2,020 matters 
involving actual or threatened litigation. 
The solicitor goes on to say: 


“The increase in the 
against hospitals and doctors 
rise to the feeling in some quarters that the 
law of negligence, insofar as it affects 
doctors has undergone a drastic change. 
This is not so. The law still only requires 
that a practitioner must bring to his task 


as- 


number of actions 


has given 
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a reasonable degree of skill and knowledge, 
and must exercise a reasonable degree of 
care. Only if he fails to do this, and damage 
results, is the practitioner liable under the 
law of negligence. It is of course, that as 
medical knowledge progresses, so the stand 
ard by which ‘reasonable skill and care’ is 
judged becomes proportionately higher; the 
mere fact however, that medical or dental 
treatment in a particular case has had some 
unfortunate and unexpected result causing 
damage to the patient is not in itself suffh- 
cient to enable the sufferer to obtain com- 
pensation at law. As Lord Justice Denning 
stated recently in the Court of Appeal 

‘We should be doing a disservice to the 
community if we imposed liability on hos- 
pitals and doctors for everything that hap- 
pens to go wrong. Doctors would be led 
to think more of their own safety than of 
the good of their patients. Initiative would 
be stifled and confidence shaken. A proper 
sense of proportion requires us to have 
regard to the conditions in which hospitals 
and doctors work. We must insist on due 
care for the patient, but we must not con- 
demn as negligence that which is only 
misadventure oy 


A peculiar situation of the English pic- 
ture is the following: 


“In at least 80 per cent of the actions 
instituted against doctors and dentists, the 
plaintiff has the benefit of a Legal Aid 
Certificate which enables him to prosecute 
his claim without expense or (according 
to his means) with comparatively small 
expense to himself. The defendant on the 
other hand, even if he contests the claim 
successfully, can at the most recover only 
a fraction of the costs incurred by him in 
defending the action. In many cases noth- 
ing at all can be recovered from the unsuc- 
cessful plaintiff and the defendant is left 
to pay for the privilege of winning the 
action entirely out of his own pocket. How- 
ever, when the successful defendant is a 
member of the Society, as is often the case, 
he fortunately does not suffer personally.” 


Everything that is said therein could be 
duplicated in some American states. Law- 
yers on a contingent fee retainer can take 
a gamble on a malpractice case that in- 
volves some out-of-pocket expense to them- 
selves, but mostly the expenditure of their 
own time. They can put a doctor to a 
great deal of trouble by suing him and 
conducting numerous examinations before 
trial with the hope that a substantial settle- 
ment or verdict may be effected but know- 
ing that, in all events, no penalty will be 
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suffered except the imposition of a very 
small bill of costs which is not a personal 
obligation of the attorney and which often 
cannot be collected from the patient. Many 
times every doctor on a hospital record is 
named as a defendant even though the part 
he played in the care of a patient is a very 
minor one. 

Recently, I spent some part of my vaca- 
tion in the State of California and learned 
many interesting things about the medical 
malpractice situation there. The United 
States Government, in a case tried at San 
Diego within the last six months, had a 
malpractice verdict returned in favor of the 
wife of a serviceman in the sum of $210,000, 
and, very recently in San Francisco, a ver- 
dict against a hospital and several doctors 
was returned in the sum of $250,000. 


There is no way to estimate just how 
many malpractice suits are brought in the 
United States every year. Newsweek, after 
some careful study by one of its reporters, 
concluded in its July 11, 1955 issue, that 
“Some 5,000 cases are now being tried each 
year with thousands of other cases settled 
out of court. Since 1950, one out of every 
35 doctors insured under the New York 
State Medical Society’s group-insurance 
plan has been sued in the courts for mal- 
practice.” Recently, there were 115 cases 
pending in the District of Columbia, and 
the doctors in the District of Columbia 


found all group insurance withdrawn from | 


them. The chairman of the District Med- 
ical Society Professional Liability Insurance 
Committee said: “Only about one in seven 
or eight of the district cases shows any real 
negligence on the doctor’s part. Nonethe- 
less, the doctor loses about one in four 
cases.” He offered a number of very fine 
suggestions for avoiding suits, such as “not 
guaranteeing a therapeutic result; explain 
the problem to the patient and the possible 
results; be wary of anything that may be 
construed to imply a guarantee; keep ade- 
quate detailed records; ascertain all the 
facts before commenting on other physi- 
cians’ cases; avoid excessive fees; doctors 
must remember that they are legally re- 
sponsible for the action of their 
aides and other subordinates.” I might say 
that in addition to the large California ver- 
dicts which I mentioned above, there have 
been several other verdicts that ran over 
$100,000. At least one in Texas, one in 
Tennessee and one in the United States 
Court of Appeals for the Ninth Circuit have 
been reported. The Texas case involved a 
spinal anesthetic; the Tennessee case, which 
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One of the difficulties with malpractice 
cases from an insurance standpoint is 
that the matter of late reporting is far 
more frequently met here than in the 
defense of most other types of actions. 


went for $200,000, involved the destruction 
of the sexual organs of a male child as the 
result of a negligently performed circum- 
cision; and the Ninth Circuit case was for 


$123,000 returned against the government 





for the alleged negligence of an army sur- 


geon who treated a civilian medical secre- 
tary in an army hospital. 

I suppose the increase in costs of hospital 
and doctor bills and the high amount of 
wages that are lost when a person is inca- 
pacitated tend to sour some people on doc- 
tors and cause them to sue more often than 
they used to. In addition, there isn’t the 
close personal contact between doctors and 
patients that there used to be. The patient 
is at times extremely critical when a doctor 
Very often, 
situation by 


does not get a good result. 
the doctors complicate the 
adopting naive rules of their own, such as 
a decision to always check into fractures 
with fluoroscopy instead of X-ray films so 
that they have no permanent record of what 
the fracture looked like. 

Again when I was in California, I read 
the following note in a column in the San 
Francisco Examiner of July 27: 

“TODAY’S BELIEVE-IT-OR- 
NODDITY: Lawyers specialize in 
malpractice suits will be distressed to hear 
about Jerry O’Shea, a State highway engi- 
neer. After a recent ulcer operation, he 
felt so miserable that he went back to his 
doctor for an X-ray—which disclosed that 
surgical had been left 

He’ll undergo another opera- 
anybody. ‘I’m 


who 


a pair of scissors 
inside him. 
tion, but he won't sue 
sure,’ says O’Shea, ‘that it was an honest 
mistake.’ Boyyyy. One in a million.” 

I can attest that in a period of close to 
three decades of work in this field, many 
patients deal in a kindly fashion with the 
doctor who has made a mistake in taking 
care of them, provided the doctor, aided by 
an insurance company, in turn acts in a 
decent and fair manner. 


Recently, we participated in the appraisal 
of a multiple disaster in a hospital where 
three patients died due to a mistake in the 
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use of a certain drug. We immediately set 
up conferences with the next of kin of the 
three deceased and worked out a disposition 
of the cases to the satisfaction of all con- 


cerned, so far as any satisfaction can be 
worked out in any such situation. 
One of the great difficulties with mal- 


practice cases from an insurance standpoint 
is that the matter of late reporting is far 
more frequently met here than in the de- 
fense of most other types of actions. After 
all, anybody who is not a fool, in an auto- 
mobile accident, knows that he must imme- 
diately report to his carrier, but many 
situations in the physician-patient relation- 
ship which eventuate in a malpractice suit 
never give rise in a mind to the 
thought that he may be sued. Sometimes 
records are poorly kept. A doctor may not 
even remember treating a patient who writes 
a claim letter or brings a suit against him. 
The treatment may have occurred in the 
midst of a busy day, in a busy clinic of a 
large hospital. It is imperative that doctors 
and hospitals, as far as possible, maintain 
adequate records. To illustrate the embar- 
rassment that records produce, we 
recently had a case involving a cataract 
operation on the left eye of an elderly 
gentleman. He said he was told the right 
eye was to be operated on. Both eyes had 
advanced cataracts, but the doctor’s office 
record, when compared with the hospital 
record, showed that if you totaled all notes 
of the eye to be operated on, in four places 
the left eye was mentioned and in three 
places the right eye was mentioned. When 
you ask a doctor how, when he first exam- 
ines a patient’s eyes, he makes sure which 
eye is to be operated upon, you are some- 
times surprised at the casual method adopted. 
It would seem best that the doctor prepare 
a consent to operate, in large print, mention- 
ing, for instance, “LEFT EYE,” and have 
the patient sign that he, the patient, under- 
stands that it is the eye to be operated on. 
That record should be taken by the doctor 
to the hospital and pinned to the record as 
a guide for all future work-ups by the 
interne and/or the doctor himself. 


doctor’s 


poor 


Of course, I do not have the time in 
this paper to go into the handling of claims 
as they are presented to an insurance com- 
pany who protects the interests. 


Suffice it to say that matters are best handled 


doctor’s 


if reported as promptly as possible. 

Most important in the preparation of a 
malpractice claim or f course, is 
careful factual investigation. Every facet 
of the situation must be examined carefully. 
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The report of the factual investigation of 
the background of a claimant in a malprac- 
tice action cannot be overstressed. Vague 
claims of damage and injury when you have 
sound reason to believe that they are faked 
must be met with all available proof to 
the contrary. 


One time we followed a young man who 
claimed to have St. Vitus’s dance as a 
result of facial surgery. We had motion 
pictures taken of him which revealed him 
to be a good deal sprier than he claimed 
to be. He claimed that almost immediately 
thereafter he developed this terrific shaking 
and quaking, and that his mother had to 
take him out of school and take him to 
Florida. During the trial, we threw the 
few reels of film we had on the table and 
the plaintiff looked at them. The first ques- 
tion he was asked was how long after he 
left Doctor S’s care did he start to work. 
It seemed that within two months he had 
gotten a job peddling ice cream bars. The 
job required that he ride a bicycle. We 
promptly put in a call to the company that 
hired him and found that he was making 
$115 a week, and, to our further joy, learned 
that several times he had been examined 
physically by the plant doctor and found 
to be a perfectly healthy boy. Such a story 
is typical not only of malpractice cases, 
but of all types of cases, except that our 
feature of late notice particularly 
important in these cases. 


seems 


Upon interviewing a doctor whom you 
represent in a malpractice claim or case 
and, indeed, upon interviewing all of the 
witnesses, you must impress them with the 
fact that they are under no obligation to 
give written statements to the plaintiff. The 
defendant should not talk the matter over 
with the plaintiff's attorney. He should 
first see another lawyer. Many a defendant 
has learned to his chagrin that a claim 
letter written to him in a friendly tone 
invited a long conversation which was care- 
fully recorded, the exact details of which 
he could not remember afterwards. Every 
fact situation must be carefully examined 
to see whether or not there is liability. 
One of the best instances of this is the 
case of Richardson v, Denneen, 192 Misc. 871 
(1949), aff’d, 274 N. Y. App. Div. 878. In 
this case, Doctor Denneen went to the 
hospital in the early hours of the morning 
to check on a diagnosis of appendicitis 
made by a resident surgeon. He agreed 
with the diagnosis, watched the operation 
and, just as the final stitches were being 
put in, left. One of the residents applied 
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phenol instead of alcohol to remove the 
iodine stains, producing burns. Suit was 
brought against the surgeon on the grounds 
that he was “Captain of the Ship” and 
should have stayed right through to the end. 
The trial judge, the appellate division and 
the court of appeals declined to adopt this 
thinking and the defendant prevailed. 


A doctor may not be responsible for the 
conduct of other people in the operating 
room though he is the operating surgeon. 
He is only responsible for what he can 
observe. 


The doctor’s office records must be ex- 
amined. There must be an examination 
before trial of the parties'and witnesses to 
the maximum extent allowed so that what- 
ever element of surprise that exists in the 
case may so far as possible be removed. 
Accurate appraisal can usually be obtained 
only when at least this much work is done. 
Of course, any lawyer handling a number of 
malpractice cases has at his disposal a good 
working medical library and a rather exten- 
sive knowledge of the applicable law. No 
matter what first impressions you get of 
a case, you must check the available med- 
ical authorities and then talk your case over 
with experts. 

I do not wish to oversimplify the prob- 
lem of using experts. While you do not 
wish to use an excessive number of them 
on the stand, you might have a problem 
where different fields of medicine are in- 
volved in one case and it is absolutely 
necessary to call a number of experts. 
Sometimes a malpractice case may involve 
the claim that over a period of as much as 
several years a doctor and hospital in the 
medical and surgical management of a case 
have committed mistakes of commis- 
sion and omission. You must, by means 
of an adequate bill of particulars and exam- 
inations before trial, clarify what it is that 
the plaintiff says was done wrong, and you 
must be prepared to meet each and every 
claim by evidence supported by 
testimony. 


expert 


A brief mention may be made of what 
you do when a summons and complaint 
first reaches your office. Of course, there 
are many motions that may be addressed 
to it and there are various ways of answer- 
ing it—you must be aware of the peculiari- 
ties of the laws of your own particular 
state. Avoid unnecessary motions which, 
while they may result in a judge ordering 
certain amendments to the pleadings, also 
provide education for your opponent. In 
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When opening to a jury, try to state 
the facts clearly and explain the medi- 
cal terms which will be used. 


the State of New York, Section 50-d of the 
municipal law provides that if a doctor is 
working gratuitously at an institution sup- 
ported in whole or in part by a municipality, 
that municipality must indemnify him for 
any damages imposed as a result of his 
malpractice. When you receive a complaint 
where such a situation is involved, and 
even before receiving a complaint, when 
you know a claim has arisen involving such 
a situation, you must communicate with the 
relevant public authorities, usually the cor- 
poration counsel of the city or county. 
Under the burden imposed by Section 50-d 
of the Municipal Law of the City of New 
York, for instance, the City of New York 
has a considerable volume of malpractice 
litigation that it is defending at all times. 
You must always be aware of the language 
of the statute of limitations in your state 
and plead it if it is of any help to you. 
An interesting recent case which we lost 
in the court of appeals, after winning in the 
lower court and the appellate division, is 
Robins v. Finestone, 308 N. Y. 543. As you 
know, New York has a two-year statute 
of limitations (see Civil Practice Act, Sec- 
tion 50-d). It was claimed in that partic- 
ular case that the defendant promised to 
cure the plaintiff by removing the growth 
by the method indicated, and promised that 
plaintiff would be cured in one or two days, 
could leave the hospital in that time and 
could immediately resume his occupation. 
A breach of that contract was claimed. 
Such a breach was urged as a basis for 
nonapplication of the two-year statute of 
limitations, and the court held that “A doc- 
tor and his patient are at liberty to contract 
for a particular result and if that result be 
not attained, a cause of action for breach 
of contract results which is entirely separate 
from one for malpractice, although both 
may arise from the same transaction. The 
damages recoverable in malpractice are for 
personal injuries, including the pain and 
suffering which naturally flow from the 
tortious act. In the contract action, they 
are restricted to the payments made and 
to the expenditures for nurses and medi- 
cines or other damages that flow from the 
breach thereof.” The court of appeals re- 
versed the dismissal of the complaint. 
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There are many other points of law which 
must be considered, but I will not labor 
them at the moment. I am sure every 
lawyer in his own jurisdiction has his own 
particular problems. One that I am glad 
we do not have in New York is the problem 
presented by the recent Louisiana case 
(Shehee v. Aetna Casualty & Surety Com- 
pany, 122 F. Supp. 1) where under the 
Louisiana law, suit may be brought against 
the insurer of the doctors involved. That 
case involved a $64,116 judgment returned 
against the company because of the mal- 
practice of doctors who performed an 
esophogoscopy in an alleged negligent man- 
ner. Since I am addressing an audience 
of many representatives of insurance com- 
panies, I direct your attention to that case 
for a consideration of certain problems of 
coverage involved in a malpractice insurance 
policy. Of course, in the State of New 
York, as in many other jurisdictions, a 
ten-to-two jury verdict is sufficient, and it 
is particularly important in the selection of 
a jury to make sure that you eliminate from 
the 12 good ladies and gentlemen who are 
the triers of the fact those with a confirmed 
prejudice against the medical profession or 
who have had previous unfortunate experi- 
ences with members of the medical profes- 
sion or with hospitals. 


Every man in this audience could tell 
weird stories about the selection of juries, 
particularly as regards his observations 
after the trial as compared to those that he 
had when picking a jury. 


Some years ago, when a unanimous ver- 
dict was required from a jury, my opponent 
and I were questioning a juror who said 
that he did not like doctors particularly 
because he thought they had allowed his 
wife to die without the best of care. He 
did like my defendant, Doctor C, however, 
whom he thought acted quite well while 
treating his wife. That posed a problem 
for both my opponent and myself, but we 
both allowed him to remain on the jury. 
I must confess that I was motivated by 
what was left on the jury panel. The jury 
voted 11 to one for a $25,000 award, but 
the good friend of Doctor C stayed out for 
14% hours as the only dissenter. I must 
in all fairness state that the judge was 
utterly wrong in the instructions he gave 
the jury. My opponent was intelligent 
enough to know that and we settled the 
case for a modest figure. 


A jury once taught me a lesson which 
I have never forgotten. You must tell the 
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jury what the case is all about, not omitting 
such an essential as what the patient came 
to be treated for. One of our most dis- 
tinguished appellate judges, who is now 
retired, never forgets this particular case. 
The plaintiff, a rather disheveled-looking, 
heavy-set lady in her early thirties, visited 
my defendant, a good-looking gentleman 
with a goatee, who appeared in court with 
striped trousers and a cutaway coat. She 
had gone to his office, which is in a rather 
expensive neighborhood and a very con- 
siderable distance from her own home. She 
claimed that he applied a heat lamp to her 
abdomen and that, as a result, she sustained 
a burn. He admitted he applied the lamp 
but denied the burn. The burn was rather 
inconsequential and not discernible on a 
physical examination made several months 
later. The simple question of fact was 
whether at the most $500 was owed or 
nothing. The judge charged the jury at 
10 a. m. Friday morning and thought he 
would be off early for the week end, but 
the jury had not come in by 6 p.m. He 
was quite irate and asked our permission 
to find out what was delaying the jury. 
Permission was granted and the judge told 
the clerk to ask the jury whether they 
needed help. The jury wrote out a note 
which the judge read to us: “Dear Judge: 
We find both parties to this action guilty 
of an abortion. We don’t know what to do 
—what do you suggest?” 


Now, when opening to a jury, I try to 
state clearly the facts and explain the med- 
ical terms which will be used. 

I would say that any lawyer who was 
considering the trial of a malpractice case 
would do well to read the excellent book 
prepared by Lioyd Paul Stryker, Courts and 
Doctors. There is one chapter which he 
wrote that is most helpful to a lawyer who 
is trying to educate a physician as to the 
best method of conducting himself as a 
witness. That is Chapter 23, “The Work 
of Testifying.” 

A great volume of the cases that are 
brought are perfectly ridiculous but involve 
a lot of expense in disposing of them. 


I would say that a case of any conse- 
quence calls for the participation of at least 


sometimes two associates so that 
the appointment of every doctor involved 
may be as carefully managed as possible. 
Every effort must be made by the use of 
adequately prepared briefs to demonstrate 
to the trial judge that you are not ducking 
any issue involved and that you are willing 
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one or 


to meet with him on every matter that 
gives him concern. This is of the essence 
in a nonjury -case and practically as im- 
portant in a jury case. 


Of course, every lawyer must deal with 
the personalities of judges whom he appears 
before. You learn by experience that some 
of them have very favorable impressions 
of the medical profession; some are rather 
neutral; and some ‘few have animus to- 
ward the profession. You cannot go around 
challenging judges with any great frequency 
except at your peril. 


This reminds me of the story of the old 
college teacher who was never called upon 
to make a until he had been a 
teacher for 50 years, and then he made a 
beautiful one. One sentence reads as follows: 
“Six presidents of this college have had to 
put up with my peculiarities. May I take 
this occasion to say that I have also had 
to put up with theirs.” 


speech 


A trial of a case is a living, changing 
thing at all times and great flexibility must 
be practiced in order to succeed. You 
may have a whole plan of action arrived 
at carefully in advance and have to junk 
it in the main because of something that 
occurs in the course of the trial. You may 
be confronted with some record your client 
has completely forgotten about. As I have 
said before, however, in these days of 
liberal pretrial examination procedures, 
much of this element of surprise should 
be removed, but all of it can never be. 
3efore going to trial, be sure to obtain 
a physical examination of the plaintiff made 
by a first-rate specialist. Caution him that 
his report may be read in court. He is 
to confine his report to his actual findings. 
He is to make no comments on legal lia- 
bility. He must avoid flippant or unchari- 
table comments. He is neither to minimize 
nor to exaggerate the injuries, but to call 
them as he sees them. 


A word about experts produced by the 
plaintiff: As counsel for the Medical Society 
of the State of New York, I can cate- 
gorically state that I know of no instance 
of any doctor who appeared as a plaintiff's 
expert who was ever disciplined by the 
medical society for the testimony he gave. 
There are many myths to this effect existent 
in the thinking of certain sections in the legal 
profession but, factually, it just “ain’t so.” 


One significant point I wish to make 
about a malpractice case is that it is one 
of few types of litigation where the dam- 


ages will, more often than not, depend 
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A malpractice case is one of few types 
of litigation where the damages will, 
more often than not, depend upon 
medical testimony. 


upon medical testimony. In New York 
County, there is a setup under Presiding 
Judge Peck of the Appellate Division of an 
impartial panel of experts available to ex- 
amine litigants in personal injury cases and 
report to the court on the exact extent of 
their injuries. It is possible that some day 
in the not-far-distant future, in a carefully 
selected case, this panel may be used in 
malpractice cases. 


To say that the lawyer who tries a mal- 
practice case for either the plaintiff or the 
defendant must carefully study the litera- 
ture relating to the subject matters under 
discussion is but a truism. 


In Massachusetts, there is a statute which 
allows the plaintiff in a malpractice action 
to offer in evidence textbooks which con- 
tain material that plaintiff's counsel believes 
is helpful in the trial of his case. Of a 
defendant’s counsel must have 
read the literature in order to be ready to 
cope with the force of such a weapon in 
the hands of a plaintiff. Competent plain- 
tiff’s counsel do not stop at offering some 
standard textbook. They go to the best 
medical libraries and are equipped with 
everything that has been written on the 
subject which they feel will be helpful to 
them. Of course, as much of the literature 
is quite controversial, it must be studied 
very carefully, and whatever is available 
that will help the defendant must be used 
to a maximum effect. 


While 


necessity, 


mentioning the New England 
textbook rule, I might comment on the 
New York textbook rule. You must first 
ask if he recognizes the textbook—if he 
you cannot cross-examine him. 
brings to my mind an interesting 
We were trying a case involving a 


does 
This 
story. 


not, 


claimed act of malpractice that arose orig- 
inally in South America. 
came back to New 


The cmployee 
York and brought suit, 
improperly treated 
South 
American installation of the American com- 
pany. An exorbitant settlement demand 
was made before the trial. The company 
offered to pay all necessary bills and some- 


claiming his 
while he 


leg was 


was in a hospital at the 
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thing extra. 
flown up from 
was testifying 


Many witnesses had to be 
South America. A doctor 
for the plaintiff. He was 
greatly impressed by the contents of cer- 
tain textbooks read to him. The court was 
adjourned for the day and, in the morning, 
I asked him if he recognized certain ex- 
cerpts from Christopher on Surgery, Fourth 
Edition. He said he never heard of Chris- 
topher. I asked him to look at the book 
to see if it was just a collection of articles 
and to notice that the article on osteomye- 
litis was by the professor of orthopedics at 
the University of Maryland Medical School. 
He said it was. I then asked him if he 
expected any better standard of conduct 
from a doctor in the mountains of South 
America than he would from a chief surgeon 
at a university hospital in South America, 
and an objection to this question was sus- 
tained. I noticed the doctor carrying a 
book with him in court that day and my 
associate suggested that I inquire from the 
doctor what the name of the book was. 
He answered that it was Christopher on 
Surgery, Fifth Edition, and that the lawyer 
asked him to bring an authority to court 
with him. I asked him if the fifth edition 
was an authority while the fourth edition 
wasn’t, and he answered “yes.” The judge 
asked that I ask no more questions as that 
was the point at which to stop. 


The case was settled for an amount which 
the company felt would rehabilitate the 
plaintiff. 

3y and large, in the handling of thou- 
sands of malpractice cases and claims over 
the years, we have learned that the leaders 
in the profession are the easiest men to 
sit down and talk to. They may set a time 
limit on your conversation but they “cover 
the waterfront.” Some of the lesser lights 
are extremely difficult to get to keep appoint- 
ments and to get to come to court. It is 
not infrequent for a doctor to berate us 
for insisting that he attend his own trial, 
and we have even had an occasional de- 
mand that they be compensated for their 
services. We have a law office that for 
35 years, including the time my predeces- 
sors ran it, has represented the Medical 
Society of the State of New York. Our 
I know, 
by the work of the malpractice committees 
of the New York state society, that a great 
effort is being made to improve the stand- 


contacts have been heartwarming. 


ards of medical care as far as the lessons 


drawn from the malpractice claims and 
cases, can be applied. 


[The End] 
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eee plan wherein the pur- 
chaser of stock receives a life insurance 
policy equal in amount to the stock purchase 
price is not legal unless the policy specifies 
the fact that its issuance was made as an 
inducement to or in connection with the sale 
of stock.—The Insurance Commissioner in- 
formed the Attorney General of the following 
proposed plan. A foreign mining corpora- 
tion, licensed to do business in Okla- 
homa, was issued and delivered a life 


insurance policy in Missouri by a Missouri 
insurance company, which is licensed to do 


business in Arkansas. The life insurance 
policy is part of a plan by which the stock 
of the mining corporation will be sold 
throughout various states, including Ar- 
kansas. By virtue of this policy the purchaser 
of stock will be provided paid-up life insur- 
ance equal in amount to the stock purchase 
price. 

At the time of the stock sale the pur- 
chaser will execute and deliver to the stock 
salesman a card giving his age and name 
of his beneficiary, and authorizing the min- 
ing corporation to provide the purchaser 
with this life insurance coverage, which is 
to be evidenced by issuance of a certificate 
to the purchaser by the Missouri insurance 
company, The insurance certificate is to be 
delivered to the mining corporation and 
transmitted by it to the purchaser, along 
with the stock certificate. The premium for 
the policy will be paid by the mining cor- 
poration from the proceeds of the stock sale. 

The Commissioner asked whether the 
above plan would violate any Arkansas law. 
The Attorney General noted that Section 66- 
1704 of the Arkansas Statutes (1947) prohibits 
the giving, selling or purchasing, or offering to 
give, sell or purchase as inducement to the 
sale of such insurance or annuity or in con- 
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nection therewith any stocks, bonds or other 
securities of any insurance company or other 
corporation, association or partnership or 
anything of value not specified in the con- 
tract. 


He concluded that the proposed plan 
would be in direct violation of the above- 
stated statutory provision unless the policy 
specified the fact that its issuance was made 
as an inducement to or in connection with 
a sale of stock.—Opinion of the Arkansas At- 
torney General, June 27, 1955. 


LORIDA—When the Insurance Com- 

missioner ascertains that one who is to 
take an examination for an agent’s or solici- 
tor’s license has violated the licensing law 
by soliciting insurance when not licensed, he 
may deny the applicant the right to take an 
examination during the period of time that 
he might suspend an agent’s license for the 
holder’s violation of the license law.—The 
Attorney General, in response to an inquiry 
by the Insurance Commissioner, ruled that 
the Commissioner has authority to delay the 
right to take an examination for an agent’s 
or solicitor’s license—during the period of 
time that he might suspend an agent’s or 
solicitor’s license for the holder’s violation 
of the license law—where he has evidence 
that the applicant was soliciting insurance 
without a license. 


He referred to Section 627.93 of the 
Florida Statutes which provides that the 
Commissioner “may deny, suspend, revoke 
or refuse to renew any license issued in 
pursuance of said law for any ground speci- 
fied in any other provision of the insurance 
laws of this state, or for any of the following 
causes: (a) For any cause which issuance 
of the license could have been refused had 
it then existed and been known to the Com- 
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missioner, (b) Violation of any provision of 
pois law... 


A further provision states that when, in 
the judgment of the Commissioner, “the li- 
censee has, in the conduct of affairs under 
the license, demonstrated incompetence; or 
untrustworthiness,” a license may be denied, 
suspended, revoked, etc. Section 627.94, he 
noted, has been construed as authorizing 
suspension by the Commissioner of an 
agent’s or solicitor’s license for any period 
of less than two years. 


Any order that the Commissioner enters 
in connection with the suspension or revoca- 
tion of an agent’s or solicitor’s license, he 
added, is reviewable by the circuit court on 
appeal, and any such review might involve 
the reasonableness of the time of the sus- 
pension or the revocation of any such li- 
cense. This rule of reasonableness applies 
also to the time during which the Commis- 
sioner might deny an applicant the right to 
take an examination.—O pinion of the Florida 
Attorney General, July 29, 1955. 


I OUISIANA—A license tax may not be 
4 imposed by a municipality upon an in- 
surance company which merely receives 
elsewhere premiums from policyholders who 
become residents of the municipality after 


the issuance of the policies.—A licensing tax 
problem was recently presented by the Town 


Attorney of Jackson, Louisiana. It appears 
that the Town of Jackson sought to impose 
a license tax upon a foreign life insurance 
company which had only one policy in force 
covering a resident of the town. That policy 
was issued when the insured was a resident 
of another town in Louisiana. The company 
had no office in the town and sent no agents 
there. It simply receives the premiums which 
the single policyholder pays to its New Or- 
leans office. The company refused to pay a 
license tax to the town on the ground that 
the mere receipt outside the town of the 
policyholder’s premium did not constitute 
doing business in the town. 


W. C. Perrault, First Assistant Attorney 
General, noted that the same defense was 
made by an insurance company in the case 
of City of New Orleans v. Kansas City Life 
Insurance Company, 207 La. 745, 22 So. (2d) 
51, but that the court refused to decide the 
question on the ground that at least one 
policyholder was a resident of the munici- 
pality at the time the policy was applied 
for and issued. However, the question was 
decided in favor of the insurance company 


Attorneys General 


in Provident Savings Life Assurance Society 
v. Commonwealth of Kentucky, 239 U. S. 103. 
There the Court held that the right of a 
state under the due process clause of the 
federal Constitution to impose a privilege 
tax on an insurer was dependent upon the 
doing of business in the state, and that the 
mere receipt elsewhere of premiums paid by 
a policyholder under a policy of insurance 
applied for and issued prior to the insured’s 
residence in the state was not doing business 
within the state. 


He concluded that the Town of Jackson 
does not have a right to impose a license tax 
upon an insurance company which merely 
receives elsewhere premiums from policy- 
holders who become residents of the town 
after the issuance of the policies—O pinion of 
the Louisiana Attorney General, July 26, 1955. 


N[EW MEXICO—The Carrie Tingley 
| \ Hospital, an agency of the state, need 
not but may protect itself by insurance 
against claims resulting from its normal 
activities—The administrator of the Carrie 
Tingley Hospital, an agency of the state, re- 
cently asked the Attorney General if it was 
necesssary for the hospital to carry liability 
insurance. The Attorney General replied 
that a claim could not be made against the 
hospital without legislative action permitting 
it for the reason that the hospital is pro- 
tected from suit by the doctrine of sovereign 
immunity. Thus, he said, insurance need not 
be carried. He noted that Section 13-5-3 of 
the New Mexico Statutes Annotated, 1953, 
subsection (d), specifically provides that the 
consent of the legislature is required before 
the hospital can be sued. (See also Vigil v. 
Penitentiary of New Mexico, 52 N. M. 224.) 


However, he stated, an expenditure for li- 
ability insurance is valid and, as a practical 
matter, is meritorious provided, of course, 
that there is a waiver of the defense of im- 
munity contained in the insurance policy 
and the agency is in a position to afford the 
expenditure for this insurance. Employees 
are not exempt from personal liability in the 
event of negligence, he reminded, as the 
state’s immunity does not apply to them. 


He added that all officers and boards 
charged with the custody and control of 
buildings belonging to the state are required 
to keep the buildings insured for the benefit 
of the state against loss or damage by fire 
(see Section 6-1-4 of the New Mexico Stat- 
utes Annotated).—Opinion of the New Mex- 
ico Attorney General, July 15, 1955. 
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a. ene aeer the provisions of Chap- 
ter 117, Acts 1955, S. B. 15, county 
mutual insurance companies may write lia- 
bility insurance on automobiles. — The 
Casualty Insurance Commissioner asked 
the Attorney General whether county mu- 
tual insurance companies may write bodily 
injury and property damage liability insur- 
ance on automobiles after the effective date 
of a new law (Chapter 117, Acts 1955, 
= B. 15). 

The Attorney General noted that Article 
17.01 of the Texas Insurance Code of 1951 
provides that these companies may write 
physical damage coverage both rural 
and urban dwellings and attendant out- 
houses and yard buildings and all their 
contents for home and personal use—includ- 
ing family vehicles a 


“on 


He referred to the new provision (added 
by Chapter 117, Acts 1955, S. B. 15) of 


A REPORT TO THE READER. 


{ 


from the asset of expirations, it was not 
properly subject to conveyance as against 
the bankrupt by the trustee’s sale. 

It concluded that the purchaser secured 
all that it had purchased from the list of 
expirations turned over to it by the bank- 
rupt in accordance with the order of the 
referee in bankruptcy, and that the purchas- 
er was not entitled thereby to prevent the 
bankrupt from solicitating the insurance 
business of his former customers. 


Employee Solicitations 


What protection does a corporate agency 
or brokerage firm have against the presolici- 
tation of its accounts by present employees 
of the company who are planning to resign 
and open a competing office? A decision 
involving this important question was handed 
down by the New York Court of Appeals in 
Duane Jones Company, Inc. v. Burke et al., 
goo N.Y. 172, 117 N. E. (2d):.237, a. suit 
brought by an advertising agency against 
several former officers and employees. Al- 
though the involves an advertising 
agency, the decision would be a strong pre- 
cedent should a similar situation arise in an 
insurance agency. 


case 


Factually, it appears the several account 
executives presold accounts of the agency, 
and then by ultimatum offered to either 
purchase the agency at a flat price or resign 
and form a competing agency. In a suit 
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‘thorized, 


Section 1 of Article 
Insurance Code of 


Texas 
states: 


the 
which 


17.25 of 
1951, 


“County mutual insurance companies quali- 
fying to write casualty lines for statewide 
operation may write all lines of automobile 
insurance, provided that no such company 
shall assume a on any one 
greater than five (5%) per cent of its assets, 
unless such excess shall be promptly re- 
insured.” The caption to the new law reads, 
in part: “in addition to lines heretofore au- 
county mutual insurance com- 
panies by qualifying may write all lines of 
automobile insurance with limitations.” 


risk hazard 


In conclusion, he ruled that these com- 
may write liability and property 
damage coverage on automobiles in addi- 


panies 


tion to the physical damage coverage set 
forth in Article 17.01—Opinion of the Texas 
Attorney General, August 19, 1955. 


| 

Continued from page 580 | 

| 

for substantial damages, the court held the 

ex-employees liable to their former em- 

ployer for soliciting and acquiring accounts 

belonging to the employer. The court of 

appeals, in rejecting the defense that there 

were no formal contracts between the clients 

and the agency, quoted from Keviczky v. 

Lorber, 290 N. Y. 297, 49 N. E. (2d) 146, 
wherein it was stated: 

“An injury to a person’s business by 
procuring others not to deal with him or 
by getting away his customers, if unlawful 
means are employed, such as fraud or intimi- 
dation, or if done without justifiable cause, 
is an actionable wrong.” 

The court further stated: 

“The inferences reasonably to be drawn 
from the record justify the conclusion 
that the individual defendants-appellants, 
while employees of plaintiff corporation, 
determined upon a course of conduct which, 
when subsequently carried out, resulted in 
benefit to themselves through destruction of 
plaintiff's business, in violation of the fiduci- 
ary duties of good faith and fair dealing 
imposed on defendants by their close rela- 
tionship with plaintiff corporation.” 

The case does not pass on the proposition 
of whether the employee can solicit with 
propriety after he resigns, and the existing 
cases indicate that, in the absence of a writ- 
ten contract to the contrary or fraud, such 
solicitations would be proper. 
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North Carolina Commissioner 


Rules on Several Filings 


Homeowners policies A, B and C, multiple 
line policies designed 
dwellings which include the 
fire, extended coverage, additional extended 
coverage, comprehensive personal liability, 
theft, glass and medical payments, have been 
approved by the North Carolina Insurance 
Commissioner. These new package policies 
(with one premium covering all component 
parts) were filed by the North Carolina Fire 
Insurance Rating Bureau. 


for owner-occupied 
coverages of 


After a study of these policies and a 
review of the evidence presented at a public 
hearing held in his office on July 21, 1955, 
the Commissioner decided that the policies 
will be in the interest of the public. The effec- 
tive date of his approval: October 1, 1955. 
He noted that an act of the 1955 General 
Assembly of North Carolina authorized the 
Commissioner of Insurance to approve poli- 
cies combining other coverages with fire 
insurance, for either a divisible or an indi- 
visible premium. This eliminates the reason 
given for disapproving the policies in 1954. 
The rating bureau, however, must file a 
definition acceptable to the Commissioner 
on surface water and contamination, which 
appears in the exclusions of the policies. 


The Commissioner disapproved filings 
entitled “Dwelling Building(s) and Con- 
tents—Broad Form” and “Dwelling Build- 
ing(s)—Special Form” which were made 
by the North Carolina Fire Insurance Rating 
Bureau. He stated that the forms were 
similar to those disapproved in 1954 except 
that the exclusions are now more numerous 
and the proposed rates are the same, making 
the new forms more restrictive. 


State Department Rulings 


A compensation insurance rate revision 
has been approved by the Commissioner, 
after consideration of the matter at a public 
reld August 3, in his office. The 
rovides for an increase of 3.6 per 
rates for manufacturing and con- 
_und a decrease of 2.9 per cent in 


classes. 


hearing 
revision 
cent in 
tractors 
all othe 
This *evision is based on experience and 
would have resulted in a decrease of 3.1 
per cent over-all, but for the act of the 1955 
genera which increased death 
and accident benefits. This resulted in an 
increase in rate of 4.3 per cent which, when 
ined with the experience decrease of 
cent, makes an over-all increase of 

pcr cent. The filing was made by the 
Compensation Rating and Inspection Bureau 
of North Carolina. The effective date of the 
Commissioner’s approval: September 1, 1955. 


assembly 


The Commissioner announced that in view 
of tlre storm and hurricane warnings, agents, 
insurance companies and adjustment bureaus 
have been contacted in regard to plans for 
handling losses in the event a catastrophe 
occtirs. 

Agents, adjustment bureaus, independent 
adjiisters and companies have all advised 
that disaster committees have been set up 
ancl are standing by in the event it is neces- 
sary to take action. Clerical help, company 
representatives and adjusters have been 
alerted and are to start processing 
claims immediately. 


ready 

Policyholders, in the event of a loss, are 
to notify their selling agents promptly and 
take steps to protect their damaged property. 

Representatives of the Insurance Depart- 
ment, including the Engineering Division, 
are ready to go immediately to any disaster 
area to make observations and render all 
possible assistance. 


















For More Than One Life 


Methods of Agency Continuation. 


John 
Douglas Long. Bureau of Business Re- 
search, School of Business, Indiana Uni- 
versity, Bloomington, Indiana. 1955. -110 
pages. $2. 

This book is a result of a survey and 
investigation of methods of continuing in- 
surance agencies from one generation to 
the next. Four avenues of inquiry were 
followed in the search for answers. First, a 
postal card inquiry was sent to approxi- 
mately 1,200 members of the Indiana Asso- 
ciation of Insurance Agents. Next, several 
hundred agency conferences between the 
author and one or more persons affiliated 
with the agency were held, and then re- 
search was done at the Library of Congress, 
where over 500 references having some 
relevancy to agency owner-to-owner sta- 
bility were checked. Last, an attempt was 
made to ascertain the attitudes and prac- 
tices of officials of all insurance companies 
operating in Indiana. 


From this mass of data the author draws 
seven conclusions, chief of which is that 
since a long-run creation of a market of an 
agency interest is important, the buy-and- 
sell agreement deserves considerable atten- 
tion, and wider use of this type of contract 
would mean better continuation plans. 


This book may be obtained from the Indi- 
ana Association of Insurance Agents, 510 
Chamber of Commerce Building, Indian- 
apolis, Indiana. 


Insurance in Five Languages 


Dictionary of Actuarial and Life Insurance 


Terms. Kraus Periodicals, Inc., 16 East 
46th Street, New York 17, New York. 
1954. 308 pages. $8.75. 
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This is an unusual dictionary in that it 
doesn’t define a word peculiar to the nomen- 
clature of the insurance business, but lists 
the word’s equivalent in four other lan- 
guages: German, French, Italian and Spanish. 
There are five sections. Each section is 
devoted to one of the five languages included. 


For instance, in the English section, the 
counterpart of “accrued interest” is given 
as follows: French, intéréts courus; Italian, 
interessi maturati ma non ancora scaduti; 
Spanish, intereses corridos pero atin no 
vencidos; German, Stiickzinsen. 


The corresponding words for “paid-up 
value” are given as follows: French, 
valeur de libération; Italian, somma ridotta; 
Spanish, capital liberado; German, pramien- 
freie Versicherungssumme. 


In each of the other sections the order is 
reversed. For instance, if you referred to 
the German section to the word Stiickzinsen, 
you would find its counterpart in Spanish, 
French, Italian and English. 


America of the Future 


America’s Needs and Resources. J. Fred- 
erick Dewhurst and associates. The Twen- 
tieth Century Fund. 330 West 42nd Street, 
New York 36, New York. 1955. 1,148 pages. 


This is a major study of the American 
economic system and has already received 
wide attention. It is a revision of an earlier 
volume. This study points out that we now 
have the strongest economy in the history 
of the world, capable of attaining, by 1960, 
a total national output of $414 billion and 
making possible an average family income 
of more than $6,000 per year, with pros- 
pects for more. 


Among the more striking findings of this 


study are the following: 
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(1) American productivity, meaning the 
average output per hour of work, is in- 
creasing so rapidly that if present rates 
continue, in another century we shall be 
able to produce as much in one seven-hour 
day as we now produce in a 40-hour week. 

(2) At our present rates of growth, we 
shall have a population of 177 million in 
1960. A total of 69 million should be at 
work or in the armed services, and unem- 
ployment (principally shifts between jobs) 
should not average more than 5 per cent 
of the working force, or 3.5 million. 

(3) If we assume that unemployment will 
go no higher than it is today, with working 
hours about the same and _ productivity 
rising 35 per cent in the 1950’s (it rose 47 
per cent during the 1940’s), we could pro- 
duce a total national output as high as 
$490 billion by 1960. If we were forced into 
war emergency conditions similar to those 
of World War II, our total national out- 
put could rise to $600 billion by 1960. 

(4) The United States, with little more 
than 6 per cent of the world’s population 
and less than 7 per cent of its land area, 
now produces and consumes well over one 
third of the world’s goods and services, and 
turns out nearly one half of the world’s 
factory-produced goods. 

(5) “The aggregate real income of the 
more than 160 million Americans today 
probably exceeds the combined income of 
the 600 million people living in Europe and 
Russia and far surpasses the total income 


of the more than one billion inhabitants 
of Asia.” 

(6) While American productivity has 
steadily gone up, working hours have 


steadily gone down, from an average of 
about 70 hours per week in 1850 to the 
40-hour week of today. It would take an 
1850 worker three weeks at 70 hours per 
week to produce as much as an average 
worker turns out in a 40-hour week today. 

(7) Leisure time for recreation for the 
average employed American has nearly 
doubled since 1900 and likely to 
increase still further. Figures indicate that 
since 1910 as our national productivity has 
increased we have tended to take two 
thirds of the potential increase in the form 
of goods and services, and one third in 
shorter working hours and increased lei- 
sure. Long-term trends indicate an average 
workweek of 37.5 hours in 1960. 

(8) Although the nation as a whole is at 
peak prosperity, there are still many Ameri- 
cans who have substandard housing, in- 
adequate clothing and insufficient food, 


seems 


Books and Articles 


schooling, medical care and other basic 
requirements. If we brought our total na- 
tional output up to a level needed to make 
possible adequate standards of health and 
iecency for every living American, we 
vould need to produce a total only 7 per 
‘ent larger than our estimated national 
output for 1960. 





ARTICLES | 


Atticles of interest in other 
legal publications 


Unemployment Insurance Coverage .. . 
State laws generally follow the pattern of 
coverage of the Federal Unemployment 
Tax Act, with one important exception— 
many of them have undertaken to give by 
statute a broader scope to the underlying 
concept than usually attaches to the word 
“employment.” A majority of the states 
have limited the federal exclusion of small 
firms, and some states have extended cover- 
age into other areas excluded from the 
federal law. 

This article studies the scope of the cov- 
erage supplied by federal and state unem- 
ployment compensation laws. It touches 
upon “contractor tacking” provisions; the 
exclusion of nonprofit organizations; social 
security coverage; and the definition of 
“employment” and “employer.” 

The author, former general counsel of 
the Federal Security Agency, stresses the 
point that “local experimentation should 
cease to be a mere exercise in local diversity 
and become in fact... a continuing process 
of testing ways and means of expanding 
coverage into areas not yet reached by the 
federal act.”—Willcox, “The Coverage of 
Unemployment Compensation Laws,” Vander- 
bilt Law. Review, February, 1955. 


Value at a Thousand Words One 
of the most noticeable trends in modern 
trials is the increasing use of photographs 
to illustrate or supplement direct oral testi- 
mony. It is the purpose of this article, the 
author states, to indicate the various situa- 
tions in which photographic evidence may 
be availed of, to point out necessary predi- 
cates to admissibility and to venture some 
practical observations for its more effective 
presentation. 

The author is a member of the Chicago 
bar and dean emeritus of De Paul Univer- 
sity Law School.—Busch, “Photographic 
Evidence,” De Paul Law Review, Spring- 
Summer, 1955. 
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Canadian Case Requires Insurer 
to Prove Driver’s Intoxication 


A recent Canadian case held that an in- 
surance company must prove that the driver 
of the insured’s car was intoxicated at the 
time of the accident, and that if it fails to 
do so the driver’s testimony that he was 
not intoxicated must be accepted. 


The had brought suit against 
the insurance company when the iatter re- 
fused to defend him in a suit arising out 
of an accident between his car and a motor- 
cycle. The insured was not driving the car 
at the time of the accident. The driver 
of the car did not have a driver’s license, 
and was allegedly under the influence of 
alcohol at the time of the accident. He 
later pleaded guilty to a charge of criminal 
negligence. 


The company invoked a clause of the 
policy which provided that it was not liable 
if the insured allowed a person under the 
influence of alcohol to drive the car. It 
called the driver of the car as a witness, 
and he admitted taking some 40 ounces of 
beer over a six-hour period prior to the 
accident. Other witnesses established that 
his breath smelled of beer. Contradictory 
expert evidence was given as to the degree 
of intoxication, varying from .03 to .12 per 
cent based on different evaluations of the 
alcoholic content of the beer. 


The accident occurred at night 
the car was leaving a side road to enter the 
highway. In making a right turn the 
driver drove over the center line and failed 
to see the oncoming motorcycle. The com- 
pany claimed that the criminal negligence 
of the driver deprived the insured of the 
benefit of his policy. It also claimed that 


insured 


when 
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it suffered prejudice from the fact that the 
insured told the police after the accident 
that he was the driver of the car. 


The company referred to Clause B (5) 
of the policy which requires that the vehicle 
be used legally, and stated that such was 
not the case since the driver did not have 
a license. A further contention of the com- 
pany was that it was not liable since the 
insured had given a lien on the car, and 
was no longer the sole owner. 


The Quebec court awarded judgment to 
the insured. It ruled that the insurance 
company failed to prove that the driver was 
under the influence of alcohol, and that the 
driver’s testimony that he was not intoxi- 
cated must be accepted since it was not 
disproved. The consumption of alcoholic 
liquor creates only a presumption juris 
tantum, and the smell of breath is not proof 
of intoxication, it said. The move which 
caused the accident does not necessarily 
indicate intoxication, as it could have re- 
sulted from inexperience or imprudence. 


The criminal negligence of the driver was 
held not to deprive the insured of the 
benefit of his insurance unless it can be 
proved by the company that the insured 
was an accessory to that negligence. It 
added that the judgment of the criminal 
court does not create before a civil court 
a presumption juris et de jure. The fact 
that the insured posed as the driver after 
the accident amounts to public mischief, 
but it cannot be invoked against the insured 
since it happened after the accident. 


Clause B (5) of the policy is applicable 
only when third parties, passengers in the 
insured’s car, claim damages, and is not 
applicable to the case at bar, the court 
declared. In regard to the claim that there 
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PERSONS AND EVENTS © 


The Section on Insurance Law of the 
American Bar Association has elected 
W. Percy McDonald as its chairman, 
and H. Beale Rollins as chairman-elect. 
James B. Donovan and Ashley St. Clair 
were elected to the council of the 
tion. L. Duncan Lloyd was elected to 
complete the term of George W. Orr, 
who recently resigned. 

Association of Inde- 


The National 
pendent Insurers will hold its eleventh 
annual meeting October 31-November 2 
at the Sherman Hotel, Chicago, Illinois. 
Governor William G. Stratton of IIli- 
nois will be one of the speakers. Other 
prominent include insurance 
commissioners, executives in the insur- 
and business world, and govern- 
mental officials. 


Sec- 


speakers 


ance 


It was recently announced that Robert 
H. Wood is the new executive secretary 
of the Insurance Brokers Association of 
Massachusetts. 
courses for life 
insurance and managers will be 
offered by the American Society of 
Chartered Life Underwriters, Chicago 
chapter, beginning September 26, at 
DePaul University’s College of Com- 
merce, Chicago, Illinois. 


The sixty-fourth annual meeting of 
the Association of Life Insurance Medical 


A program of review 


agents 


was a lien on the car, it stated that the 
evidence indicated that the lien was extin- 
guished at the time of the accident. More- 
over, it added, this is pertinent only in 
cases of damages to the vehicle itself, and 
not where damages to the property of 
third parties are involved.—S peer v. Lachance 
and Delisle and Delisle v. The Travelers In- 
demnity Company and La Compagnie de Con- 
struction des Boulevards de Quebec. Superior 
Court, District of Quebec. CCH CANADIAN 
INSURANCE LAw Reports f 1-198. 


Life Insurers Granted Extension 
of Time for Filing Returns 


The time for life insurance companies 
to file returns on 1955 income has been 
extended to March 15, 1956, according to 
an Internal Revenue Service release of 
August 30, 1955. 


The Coverage 





Directors of America will be held Octo- 
ber 19-21 at the Hotel Statler, New 
York City. Included among the topics 
will be “Substandard Sickness Insurance,” 
by William H. Scoins, M. D., and “Dis- 
cussion of the Recent Impairment Study 
of the Society of Actuaries,” by Andrew 
C. Webster. 


The National Association of Insurance 
Commissioners will hold its 1955 semi- 
annual meeting November 28-December 
2 at the Commodore Hotel, New York 
City. 


The twenty-fourth annual convention | 
of the National Association of Mutual | 
Insurance Agents will be held October 
17 in Cincinnati. It was also announced 
that executives of 53 mutual agency 
companies will meet on October 15 in 
the first formal session of the Company 
Advisory Conference. 


Stanley C. Collins was elected presi- 
dent of the National Association of Life 
Underwriters at its recent convention. | 
Other officers elected were as follows: | 
vice-president, A. J. Nussbaum; secre- 
tary, Albert C. Adams; treasurer, J. 
Elton Bragg. The 1955 John Newton | 
Russell memorial award for outstanding 
service to the institution of life insurance 
“above and beyond the normal call of | 
duty” went to Charles E. Cleeton. 





Commissioner of Internal Revenue T. 
Coleman Andrews stated that the Treasury 
Department had been advised by Senator 
Harry F. Byrd, chairman of the Committee 
on Finance, that it was not the intention 
of that committee to require life insurance 
companies to compute their tax for 1955 
under the 1942 formula, and that in not 
acting on H. R. 7201 at this time it was 
the committee’s purpose to review the 
whole matter in January and work out a 
bill to be enacted before March 15, 1956. 


The commissioner then issued the follow- 
ing statement: 

“Pursuant to the authority contained in 
sections 6081(a) and 616l1{a)(1) of the In- 
ternal Revenue Code of 1954, the time for 
filing Form 1120-ES, Corporation Declara- 
tion of Estimated Tax, and for paying the 
tax due thereon, is extended to March 15, 
1956 in the case of life insurance com- 
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panies taxable under the provisions of sec- 
tion 802 of the Internal Revenue Code.” 

Interest is not imposed on any unpaid 
estimated income tax whether or not the 
time for payment of such tax is extended, 
he stated. However, the addition to the 
tax under Section 6655 of the Internal 
Revenue Code of 1954 for failure to pay the 
estimated income tax would apply to any 
unpaid amount of such tax deferred under 
this extension of time and determined to 
be an underpayment by reason of the provi- 
sions of such section. 

He noted that Senator Byrd stated to 
the Treasury Department that if any inter- 
est is involved in these extensions, it could 
be eliminated in the bill. intended to be 
passed before March 15, 1956. The addi- 
tion to tax under Section 6655 might like- 
wise be eliminated should the Congress 
choose to do so, the commissioner added. 


General Agents Must Report 
Soliciting Agents’ Commissions 


A general agent of a life insurance com- 
pany is required, under the provisions of 
the Internal Revenue Code, to file infor- 
mation returns reporting commissions of 
$600 or more which soliciting agents re- 
tained from premiums that they collected. 
This was a recent ruling of the Internal 
Revenue Service (Rev. Rul. 55-522, I. R. B. 
1955-33, 17). 


The facts presented to the Service were 
as follows: A life insurance company sells its 
insurance policies through an agency system. 
The actual are made by soliciting 
agents who are under contract to general 
agents. The general agents, in turn, are 
under contract to the company. 


sales 


When a-premium is collected the solicit- 
ing agent retains therefrom the commission 
provided for in his contract, and _ trans- 
mits the remainder to the general agent 
for remittance to the company. Both the 
soliciting agents and general agents are 
independent contractors under the common 
law rules. 

The Service held that under the above 
circumstances the general agents are the 
actual payors of the commission. There- 
fore, the general agents (not the insurance 
company) must, under the provisions of 
Section 6041(a) of the Internal Revenue 
Code of 1954, report commissions totaling 
$600 or more paid to any of their soliciting 
agents on the information return, Form 
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1099, and file the United States Annual 
Information Return, Form 1096, summariz. 
ing the payments so reported on Form 1099, 


In conclusion, the Service stated that the 
commissions retained by the soliciting agents 
were, in effect, commissions paid to them 
by the general agents. 


General Rules of Bailments 
Apply to Airplanes 


Where it appeared that a pilot (bailee’s 
agent) exercised ordinary care in flying a 
bailed airplane and that a forced landing 
which damaged the plane was caused by 
mechanical difficulties rather than by the 
negligence of the pilot, an action by the 
owner (bailor) of the plane to recover for 
the damage to its plane was dismissed. 


In this case the Tennessee court stated 
that the general rules relating to bailments 
apply to airplanes. (See 6 American Juris- 
prudence 25, “Aviation,” Section 39.) It 
declared that a bailee of an airplane for 
hire owes the owner the duty of ordinary 
care in protecting and keeping the airplane 
safely. (See Old Hickory Parking Corpora- 
tion v. Alloway, 26 Tenn. App. 683, 177 
S. W. (2d) 23.) The bailor makes out a 
prima-facie case against the bailee if he 
shows that the property was in good condi- 
tion when it was delivered to the bailee, and 
that it was returned in a damaged condi- 
tion. The bailee then must show ordinary 
care on his part in the handling of the 
property in order to defeat the bailor’s 
action for damages, the court said. (See 
Hilton v. Wagner, 10 Tenn. App. 173, and 
Fields v. Gordon, 30 Tenn. App. 110, 203 S. W. 
(2d) 934.) 


The facts in the instant case showed 
that the bailee’s agent was an experienced 
pilot who had operated the particular plane 
before without mishap. On the ill-fated trip 
an engine of the plane stopped, and the 
pilot used every device on the plane to 
make it start again. After failing to start 
the engine, he made a forced landing which 
caused damage to the plane. 


The court concluded from the evidence 
that the pilot was not negligent in the 
operation of the plane, but had used ordinary 
care in its operation. Consequently, the 
trial court’s judgment in favor of the plane’s 
owner was reversed, and the case dismissed. 
—Colbert, d.b.a. Colemill Flying Service v. 
Franklin Limestone Company, Inc. Tennessee 
Court of Appeals. July 1, 1955. 4 Avr. 17,754. 
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The newly elected president of the Federation of Insurance Counsel is Robert T. Luce, 
of Chicago. He is seated at the right in the above photograph. Beside him is Ralph 
E. Becker, of Washington, D. C., secretary-treasurer; standing, left to right, are James 
Dempsey, of White Plains, New York, and John C. Williams, of Houston, Texas. Mr. 
Dempsey, the past president, will serve as chairman of the board of governors. 
Mr. Williams is the executive vice president and president-elect. The following were 
elected vice presidents: Nathan Phillips, Richard F. Stevens, Kenneth M. Wormwood, 
Frederick M. Garfield, Thomas N. Foynes, Francis H. Kelly and Norman E. Risjord. 
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NEGLIGENCE ae 
Summaries of Selected Decisions 
Recently Reported by CCH 

| NEGLIGENCE REPORTS 


Landowners Under No Duty 
to Stop Minor from Making Bomb 


Landowners were under no duty to take 
dangerous ingredients away from a minor 
(friend of their son) or to eject him from 
their premises when they were aware that 
he was making a pipe bomb from gun- 
powder. Oklahoma. 


The plaintiff, a 16-year-old boy, and sev- 
eral friends bought a gross of “cherry 
bombs” and brought them over to the 
defendant landowners’ home, The landown- 
ers’ son was among the boys. They removed 
the powder from the bombs in order to 
make a larger bomb from a pipe. The evi- 
dence disclosed that the plaintiff was unable 
to find a cap to seal an open pipe end after 
the powder had been poured into the bomb, 
and that to close this opening he pounded 
the open end with a hammer, as a result of 
which the bomb exploded, blowing off his 
left hand. The plaintiff brought an action for 
damages, alleging that the landowners should 
have taken the dangerous ingredients away 
from him or ejected him. The trial court 
sustained demurrers to the plaintiff’s evi- 
dence, and he appealed. 

Held: Judgment affirmed for the land- 
owners. The court noted it could not find a 


case with an analogous factual situation. It 
stated that in order for the plaintiff to 
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Selected Decisions 
from All Jurisdictions 


must show that the defendant 
had a duty to protect him from injury, that 
defendant failed to perform this duty, and 
that this failure was the proximate cause 
of the plaintiff's injury. It held that there 
was a complete absence of any proof of any 
duty owing to the plaintiff by the defendant. 
The landowners were not under any duty to 
take the dangerous ingredients away from 
the plaintiff or to eject him from their 
premises, it declared. 


recover he 


The court said that there is no duty gen- 
erally on one person to actively assist in 
the preservation of the person or property 
of another. It concluded that inasmuch as 
there was no evidence reasonably tending to 
show negligence on the part of the defend- 
ant, the trial court properly sustained the 
demurrer.—Sidwell v. McVay et al. Okla- 
homa Supreme Court. April 19, 1955. 4 
NEGLIGENCE Cases (2d) 753. 


Workmen Must Be Warned 
of Latent Dangerous Conditions 


Where a possessor of land failed to warn 
workmen using an acetylene torch that 
they were working above an underground 
gas-oil storage tank with an uncapped 
vent, he was liable for injuries sustained 
in an ensuing explosion, Pennsylvania. 


Two workmen were injured, one fatally, 
while working with an acetylene torch upon 
land possessed by the defendant. The facts 
showed that the defendant maintained a 
gas-oil tank about ten feet below the sur- 
face of the ground and underneath a stair- 
way landing upon which the workmen were 
using the torch. A vent from the tank pro- 
truded several inches above the surface of 
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the ground. The vent pipe had not been 
capped by the defendant, but plaintiff had 
The evidence 
indicated that an explosion occurred as a 
result of fumes from the buried 
tank. An action was brought in which it 
was alleged that the defendant was negli- 
gent in failing to warn of the existence of 
the buried tank and in failing to maintain 
the tank properly. The trial court awarded 
judgment to the workmen, and an appeal 
was taken. 


Held: Judgment affirmed for the work- 
men. The court declared that the appli- 
cable law, which has been recognized in a 
long line of cases commencing with Bards- 
ley v. Gill, 218 Pa. 56, 66 Atl. 1112, is found 
in the Restatement of the Law of Torts, 
Section 343: “A possessor of land is subject 
to liability for bodily harm caused to busi- 
ness visitors by a natural or artificial con- 
dition thereon if, but only if, he (a) knows, 
or by the exercise of reasonable care could 
discover the condition which, if known to 
him, he should realize as involving an un- 
reasonable risk to them, and (c) in- 
vites or permits them to enter or remain 
upon the land without exercising reasonable 
care (i) to make the condition reasonably 
safe, or (ii) to give a warning adequate to 
enable them to avoid the harm without 
relinquishing any of the services which they 
are entitled to receive, if the possessor is a 
public utility.” 


thrown an iron sheet over it. 


arising 


The court concluded that the defendant 
failed to give the workmen warning of the 
danger, and that this constituted actionable 
negligence.—Schon et al. v. Scranton-S pring- 
brook Water Service Company et al. Penn- 
sylvania Supreme Court. March 14, 1955. 
4 NEGLIGENCE CASES (2d) 680. 


Parents’ Liability 
for Child's Torts Construed 


In an action against parents charging 
negligence in the exercise of parental 
restraint, an essential allegation is that the 
parents had knowledge of the specific 
habitual act or course of conduct of their 
child which led to the plaintiff’s injury. 
Florida Supreme Court. 


The plaintiff, a hotel clerk, brought an 
action against the parents of an eight-year- 
old child who had swung a door against his 
hand, causing one of his fingers to be 
severed. The complaint alleged in part that 
the child willfully, intentionally and deliber- 
ately swung a door with great force and 


Negligence 





violence against the plaintiff, thereby catching 
plaintiff's finger in the door. It was alleged 
that the parents had knowledge of previous 
mischievous and dangerous acts committed 
by their child such as striking and damaging 
furniture, and disturbing and striking the 
guests and employees of the hotel. 


It was further alleged that the parents 
continually failed to exercise any restraint 
the child’s reckless and mischievous 
conduct, thereby ratifying and consenting 
to the wrongful act committed by the child 
which caused the injury. The lower court 
rendered judgment for the parents on the 
ground that the complaint did not state a 
cause of actionable negligence. An appeal 
was taken. 


The state supreme court affirmed the 
judgment for the parents. It noted that this 
was a case of first incidence in its jurisdic- 
tion. The posed was whether the 
specific set of facts of the case can render 
the parents liable for the tort alleged to 
have been committed by the child. 


over 


issue 


After a review of the cases, the court 
said that one common factor appears where 
liability was assessed on the parents, name- 
ly, that the child had the habit of doing the 
particular type of wrongful act (which the 
parents knew of) that resulted in the injury 
to the plaintiff. In the present case there 
was no allegation that the child habitually 
swung or slammed doors. 


The court declared that the deed of a 
child which is unrelated to any previous 
act or acts of the child cannot be made 


the parents’ responsibility simply because 
the child is theirs. A wrongful act, however, 
which climaxes a course of conduct involv- 
ing similar acts may make the parents 
liable. It concluded that the plaintiff failed 
to show that his injury was the natural and 
probable consequence of negligence on the 
part of the parents—Gissen v. Goodwill et al. 
Florida Supreme Court. April 29, 1955. 4 
NEGLIGENCE CASES (2d) 823. 


Short Short: Utah 


A blaster injured by the premature ex- 
plosion of a stick of dynamite was not 
allowed to rely on the doctrine of res ipsa 
loquitur in an action against the manufac- 
turer since the latter no longer had control 
of the explosive which caused: the injury — 
Matievitch v. Hercules Powder Company. 
Utah Supreme Court. May 2, 1955. 4 Nec- 
LIGENCE CASES (2d) 791. 


631 











LIFE | 
| Summaries of Selected | 
Decisions Recently Reported | 
| by CCH LIFE INSURANCE | 


REPORTS 





Double Indemnity Clause 
Construed by the Court 


The language of a double indemnity 
clause covering injuries sustained “in 
consequence of the burning of a building” 
was held to be clear and unambiguous, and 
did not extend to the burning of the con- 
tents of a building. Tennessee. 


The insured’s accident and sickness policy 
contained the following double indemnity 
clause: 


“Any amount payable under Article 1 for 
loss of life, for loss of either hand, for loss 
of either foot, for loss of sight of either eye, 
or for loss of thumb and index finger of 
either hand, or under Articles 3 or 4 (Total 
or Partial Disability) will be doubled if such 
injuries are sustained by the Insured (a) in 
consequence of the burning of a building, pro- 
vided the Insured is therein or thereon at the 
commencement of the fire (Italics 
supplied.) 


The facts showed that the insured was 
killed when his bedclothes and mattress 
caught on fire. The only damage to the 
building was a burned area the floor 
where the insured’s body had fallen. The 
police department concluded that the insured 
had been smoking in bed, and that this had 
caused the fire. The insured’s administrator 
sought to recover double indemnity benefits 
from the insurance company. The two lower 
courts found that the injuries received by the 
insured brought him within the coverage of the 
double indemnity clause, and awarded judg- 
ment to the administrator. An appeal was 
taken. 


Held: Judgment for the administrator 
reversed. The state supreme court said that 
in the cases it had found where other courts 
construed this double indemnity feature, 
worded almost identically to the above 
clause, it was held that the language was 
unambiguous and clear, and that the burning 
of the building was not the same thing as 
the burning of articles contained in the 
building. (See, for example, Houlihan v. 
Preferred Accident Insurance Company of 
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on 


New York, 196 N. Y. 337, 89 N. E. 927, and 
Maryland Casualty Company v. Edgar, 203 F. 
656.) 





The only case, it stated, that was contra 
to the above weight of authority was Wilk. 
inson v. Aetna Life Insurance Company, 240 
Ill. 305, 88 N. E. 550, which was followed 
by one of the lower courts. This case has 
in most instances been either expressly cE 
overruled or discarded as unsound. The case 
can be distinguished from the instant case, 
it said, because in the Wilkinson case there § 
was extensive burning of the building, and ) 
evidence that the insured had inhaled flame 
and smoke. 


It concluded that the double indemnity 
clause in the present case did not extend to 
the burning of the contents of the building — 
Pacific Mutual Life Insurance Company 2. 
Walt, Adm’r. Tennessee Supreme Court. 
March 11, 1955. 2 Lire Cases (2d) 213. 


Limited Accident Policy Clause 
Literally Interpreted by Court 


Where the insured’s limited accident pol- § 
icy covered him for accidents involving 
vehicles only if there was “some external 
or visible evidence on said vehicle of the 
collision or accident,” there was no cover- 
age for injuries sustained when he lost 
his balance and fell from a truck. Mis- 
sissippi Supreme Court. 


The insured obtained a policy styled 
“Limited Accident Policy—Read It Care- 
fully.” It called for premiums in the amount 
of ten cents payable weekly. The applicable 
part of it provided as follows: 


the Company here insures .. . the 
person named in said schedule against the 
result of bodily injuries sustained solely 
through external, violent and accidental 
means strictly in the manner hereinafter 
stated, and under the conditions and subject 
to all the provisions and limitations herein- 
after contained, as follows: ... or by the col- 
lision of or by any accident to any 
private motor driven vehicle . . . in which 
Insured is riding . . . provided that in all 
cases referred to in this paragraph there 
shall be some external or visible evidence on 
said vehicle of the collision or accident... .” 
(Italics supplied.) 


The facts indicated that the insured was 
riding on a truck loaded with building 
materials. Apparently the jar from passing 
over some railroad tracks was enough to 
upset the load to the extent that a piece of 
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plywood was displaced. The insured, in an 
effort to dodge or retrieve the plywood, or 
otherwise, lost his balance and fell on the 
pavement, and was killed. His beneficiary 
brought an action to under his 
policy. Judgment was awarded to the bene- 
ficiary, and the insurer appealed. 


recover 


The state supreme court reversed the 
decision, and awarded judgment to the 
insurer. It stated that the policy clearly 


afforded protection only in case the accident 
was violent enough to leave external 
visible evidence on the truck, and that there 
was no protection against ordinary jars or 


or 


bumps which left no external or visible 
evidence. 
The court concluded that the insurance 


contract was plain and unambiguous, and 
that the proof failed to show any 
external visible evidence on the truck, 
judgement should be rendered for the in- 
surer.—Interstate Life & Accident Company 
v. Matthews. Mississippi Supreme Court. 
January 24, 1955. 2 Lire Cases (2d) 244. 


since 
or 


Conflicting Effective Dates 
Resolved by the Courts 


Where there was a conflict within the 
policy as to its effective date, the court 
held that the written portion of the policy 
was a more immediate expression of the 
intention of the parties than the printed 
portion, and thus was controlling. 


On August 28, 1953, the insured applied for 
an accident and sickness policy from the 
defendant insurer. On this date the premium 
for one month was paid in advance. On 
September 3, 1953, the insurer issued the 
policy which contained in its printed provi- 
the that the policy “shall 
become effective only if it has been issued 
and actually delivered the 
manual possession while he is alive and in 
good health.” Typewritten on the front page 
of the policy was an effective date of Sep- 
tember 3, 1953, a statement that the initial 
payment had been made, and a statement 
that the first renewal premium was due on 
October 3, 1953. In the printed portion there 
was a further statement: “The effective date 
of the policy, the initial payment herefor, and 
the date the first renewal payment becomes 
due are shown in the schedule on page one 
hereof.” 


The insured 
September 5, 
delivered into her hands. 


Life, Health—Accident 


sions words 


into insured’s 


suffered a broken leg on 
1953, before the policy was 


She made claims 


for disability payments, which were rejected 
by the insurer. Suit was brought and the 
circuit court awarded judgment to the in- 
surer. 

The state supreme court, on appeal, re- 
versed the decision for the insurer. It stated 


that the issue involved was whether the 
printed portion of the policy prevailed over 
the typewritten portion, The court ruled 
that it did not. It relied largely on two 
rules of construction. One is that where 
the terms of a policy are ambiguous, equi- 
vocal or uncertain to the extent that the 


intention of the parties is not clear, then 
it is to be construed most strongly against 
the insurer. The other rule relied on is that 
the written portion of an insurance policy 
must be taken as more immediately expres- 
sive of the intention of the parties than the 
printed portion if there is any conflict be- 
tween them, and that in such the 
written portion prevails. 


case, 


Applying the above rules, the court con- 
cluded that the policy took effect on Sep- 
tember 3, 1953, and that the insured’s 
disability was covered by the policy inas- 
much as the disability occurred on Septem- 
ber 5, 1953, two days after the effective date 


of the policy—Williams v. Reserve Life 
Insurance Company. Mississippi Supreme 
Court. March 28, 1955. 2 Lire Cases 
(2d) 264. 


N ANOTHER recent case involving the 

effective date of a policy the court held 
that it was error to admit into evidence a 
slip of paper with the alleged effective date 
of the policy written on it as there was no 
evidence that the admission was made as a 
part of the res gestae, or by an authorized 
agent of the insurer. The insured alleged 
that he had gone to the insurer’s office and 
asked a man (whom he did not know and could 
not name) behind a desk on what date his 
policy became effective. The man allegedly 
looked into the books and wrote an effective 
date (contrary to that in the policy) on a 
piece of paper, which the insured sought to 
have admitted into evidence. 


The court said that of the 
paper was harmful to the insurer inasmuch 
as the court charged the jury that it was 
authorized to find the insured if the 
effective date of the policy was the same as 
that on the paper. Thus, a judgment, which 
overruled the insurer’s motion for a new trial, 
was reversed.—Life & Casualty Insurance 
Company of Tennessee v. Monday. Georgia 
Court of Appeals. March 17, 1955. 2 Lire 
Cases (2d) 264. 


admission 


for 
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| Summaries of Selected Deci- 
| sions Recently Reported by 
| CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 


Insurer Need Not Defend 
Suit for Injunctive Relief 


Where injunctive relief and no damages 
were sought in a suit against the insured, 
the personal liability insurer properly de- 
clined defense of the suit. Fifth Circuit. 


The insured owned a vacant lot which was 
originally partly submerged. It was filled 
in with boulders, trash and dirt to an eleva- 
tion several feet higher than the adjoining 
lots. Storms and high water undermined the 
retaining wall, and boulders, trash and other 
fill material were deposited on the adjoining 
property. The owners of the adjoining prop- 
erty brought a suit for a mandatory injunc- 
tion to compel the insured to remove the 
boulders and fill material from the adjacent 
property, to restrain further trespass and to 
require the insured to construct and main- 
tain a bulkhead to prevent future encroach- 
ment. No damages of any sort were sought 
by this suit. The insured asked his personal 
liability insurer to defend this suit. The in- 
surer refused on the ground that the suit 
was not one within the policy coverage re- 
quiring it to pay damages and, therefore, no 
obligation existed under the policy to pro- 
vide a defense. 


The policy provided in part that the in- 
surer shall “(a) defend in his [the insured’s] 
name and behalf any suit against the Insured 
alleging such injury, sickness, disease or de- 
struction and seeking damages on account 
thereof, even if such suit is groundless, false 
or fraudulent ....” (Italics supplied.) The 
insured obtained his own counsel to defend 
the suit, and a decree granted the adjoining 
property owners all the relief prayed for. 
The insured then brought an action against 
the insurer to recover the costs and expense 
of defending the prior action and the ex- 
pense of complying with the mandatory 
injunction which was issued. The trial court 
awarded judgment to the insured, and an 
appeal was taken. 


Held: Judgment for the insured reversed. 
The court ruled that under the policy pro- 
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visions the obligation to defend is limited 
by, and coextensive with, the obligation to 
pay. Therefore, the court declared that it 
may not be said that the costs incurred in 
defending the injunction suit are recoverable 
even though the costs and expense of com- 
plying with the injunction are not. It con- 
cluded that since the injunction suit was not 
one which required the payment of damages, 
no obligation existed under the policy to 
provide a defense.—Aetna Casualty & Surety 
Company v. Hanna et al. United States 
Court of Appeals for the Fifth Circuit. June 
30, 1955. 


Recent Cases That Involve 
Defense of Arson 


An acquittal in a criminal action was not 
admissible as evidence of innocence in a 
civil case where the fire insurance com- 
pany’s defense to an action on a policy 
was arson. 


The insured, owner of a dwelling house 
which had been damaged by fire, brought 
an action against two fire insurance com- 
panies to recover the face amount of her 
policies. The insurers defended on _ the 
ground that the insured was guilty of arson 
in regard to her own dwelling. During the 
trial the insured offered to prove that she 
had been tried and acquitted of arson in a 
criminal action, but on objection the evi- 
dence was rejected as inadmissible, The jury 
returned a verdict for the insurers, and the 
insured appealed on the basis that error was 
committed by the exclusion of the evidence 
of her acquittal in the criminal action. 

The court of appeals affirmed the judg- 
ment for the insurers. It sated that the trial 
court’s ruling was in accord with the pre- 
vailing law in South Carolina (where the 
insured located) and else- 
where. Inasmuch as the burden of proof on 
the moving party to establish the facts is 
heavier in a criminal case than in a civil 
case, and there is a dissimiliarity of parties, 
the court declared that it has generally been 
held that an acquittal in a criminal case is 
not admissible in a civil action as evidence 


property was 


of the innocence of the accused. 


It noted that the rule has been relaxed on 
the ground of estoppel or public policy in 
some cases where it was held that proof of 
prior conviction is admissible in civil cases 
to show that the burden of proving the facts 
beyond a reasonable doubt had been borne. 
—McSweeney v. Utica Fire Insurance Com- 
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pany of Oneida County, New York, et al. 
United States Court of Appeals for the 
Fourth Circuit. July 9, 1955. 8 Frre AND 
CASUALTY CASEs 734. 


ad ANOTHER recent case seven fire in- 
surance companies defended an action on 
their policies on the ground that the insured 
set fire to his own premises. They offered 
what they contended was circumstantial evi- 
dence of arson, namely, evidence that the 
insured had received an award for his build- 
ing in a condemnation proceeding. They 
argued that this evidence was admissible to 
show an intention or motive to burn the 
premises. The lower court refused to admit 
this evidence, ruling that it was not sufficient 
to establish a motive the insured to 
set fire to his premises. Judgment 
awarded to the insured, and the insurers 
appealed, contending that it was error to 
have excluded the evidence relating to the 
condemnation proceeding. 


for 
was 


The appellate court affirmed the judgment 
for the insured. It.stated that the evidence 
in question not admissible to show 
motive to burn the premises. It added that 
the evidence was not necessary in order to 
advise the jury of the condemnation pro- 
ceeding as they were already informed of it. 


was 


A dissenting opinion declared that the evi- 
dence should have been admitted for the 
purpose of establishing a motive for the in- 
sured to burn his premises. It noted that 
the defense of arson must usually be based 
upon circumstantial evidence —Edlin v. Fire- 
men’s Insurance Company et al. United States 
Court of Appeals for the Seventh Circuit. 
July 25, 1955. 8 Frre anp CASUALTY CASES 


735. 


Single Aluminum Tube 
Not ‘‘Goods or Products’’ 


A single aluminum tube manufactured for 
the insured for the purpose of conduct- 
ing research did not constitute “goods or 
products . . . handled or distributed 
by the named insured” within the mean- 
ing of an exclusion clause of a liability 
policy. Third Circuit. 


An insurer brought an action for a de- 
claratory judgment, seeking a declaration 
that it was not liable to defend or indemnify 
an insured under one of its liability policies. 
The insured was engaged in experimental 
research under a government contract. In 
the course of its work it purchased an 
aluminum tube. It squared the ends of 


Fire and Casualty 


the tube and welded a plug into each end. 
The tube was then plunged into a mass of 
molten explosive material. The tube was 
later sent to a chemical engineering and 
manufacturing company for processing. While 
the tube was being baked at the chemical 
plant, it exploded, causing death to one and 
injury to another of the plant’s employees. 


The insured contended that its liability 
was within the coverage of the comprehen- 
sive general liability policy issued to it. The 
lower court referred to an exclusion clause 
which stated that the policy did not apply 
“to the handling or use of, the existence of 
any condition in or a warranty of goods or 
products manufactured, sold, handled or 
distributed by the named insured, other 
than equipment rented to or located for use 
of others but not sold, if the accident occurs 
after the insured has relinquished posses- 
sion thereof to others and away from prem- 
rented or controlled by the 
insured. ” The court ruled that this 
exclusion removed obligation of the 
insurer to defend and indemnify the insured 


ises owned, 


any 


for the accident in the chemical plant. The 
insured appealed. 

Held: Judgment for the insurer reversed. 
The court of declared that the 
above exclusion clause had for its purpose 
the avoidance of products liability. It 
stated that the tube was a chattel owned by 
the insured 
research, and that if it was not equipment, 
it was a simple tool. The tube not 
manufactured in any sense by the insured, it 


appeals 


for the purpose of conducting 
was 


said, merely because it squared the ends 
and put in a plug. 
The court said that comments found in 


mn language not identical with 
not of much 


other cases 
that of the instant case 
value. Unless certain words have crystallized 
into a definite legal their meaning 
necessarily varies with the time, place and 
f the person using it. 


are 
rule, 


vocabulary 


It concluded that the clause excluding 
products liability did not remove the in- 
surer’s liability under its policy to indemnify 
and defend the insured. The tube did not 
constitute “goods or products” as contem- 
plated by the clause. (There was a dis- 
senting opinion which concurred with the 
holding of the lower court.)—Liberty Mutual 
Insurance (ompany v. Hercules Powder Com- 
pany. United States Court of Appeals for 
the Third Circuit. July 11, 1955. 8 Fire 
AND CAsuALTY CAsEs 745. 
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Insurable Interest Retained 
After Sale of Property 


Where the insured sold his building prior 
to its loss but retained a “substantial eco- 
nomic interest” in its continued existence, 
he had an insurable interest in the prop- 
erty. Utah. 


The insurer brought suit to recover $2,000 
which it had paid the insured for a loss by fire 
of a frame building used to store farm ma- 
chinery. The insured counterclaimed for 
$4,000 additional for machinery also dam- 
aged in the fire. The evidence showed that 
the insured had sold this building prior to its 
loss to another. In connection with this sale 
it was agreed that the insured should retain 
possession and use of the building to store 
his machinery. The jury found that the in- 
sured had “sold but not conveyed” the 
building. It also found that the was 
“not unknown” to the insurer. The insured 
did retain possession of the building and had 
his machinery stored in it at the time of the 
fire. The insured contended that he was 
“responsible” for the building during the 
time he retained possession of it; that he had 
a right as well as a duty to protect the build- 
ing, and stood to benefit by its continued 
existence or to lose if it were burned. 


Section 31-19-4, Utah Code 
1953, provides: 


sale 


Annotated, 


(1) No contract of insurance shall 
be enforceable except for the benefit of per- 


sons having an insurable interest in the 
things insured. 

“(2) ‘insurable interest’ as used in this 
section means any lawful and_ substantial 


economic interest in the safety or preservation 
of the subject of the insurance free from 
loss, destruction or pecuniary damage.” 
(Italics supplied.) 


The insurer contended that the insured 
had no insurable interest in the building 
after he sold it. The trial court found other- 
wise, and judgment was entered for the 
insured. An appeal was taken. 


The state supreme court affirmed the 
judgment for the insured. It stated that the 
main point of inquiry is what the term 
“substantial economic interest,” as found in 
the above statute, means. Such an interest, 
it said, would not exist if based solely upon 
an agreement that permitted another to in- 
sure the owner’s property for his own benefit 
unless he had some interest in the property 
other than the right to recover if it were 
destroyed by fire. However, if he has an 
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interest of any character in the property so 
that he will or may derive some pecuniary 
benefit from its continued existence or suffer 
pecuniary oss from its destruction, he has 
met the requirement of having a “substantial 
economic interest.” It concluded that the 
insured met this test and, therefore, had an 
insurable interest.—National Farmers Union 
Property & Casualty Company v. Thompson. 
Utah Supreme Court. July 12, 1955. 8 Fire 
AND CASUALTY CASES 722. 


Lessee Recovers for Loss 
of Improvements and Betterments 


Where an insurer agrees to recognize the 
lessee as the owner of improvements and 
betterments on the leased property, it 
cannot refuse to reimburse the lessee for 
the loss of these improvements on the 
ground that the lessee suffered no loss 
because its lessor made complete restora- 
tion of the property. Iowa. 


The insured brought an action on a policy 
of fire insurance to recover for the loss of 
betterments and improvements on a build- 
ing leased by it. An endorsement to the 
policy provided that, in the event of loss 
of the improvements, the insurer would 
accept the insured as the sole and uncon- 
ditional owner of the improvements, lease 


provisions notwithstanding. The insurer 
refused to reimburse the insured for the 
loss of the improvements on the ground 


that since the landlord had made a 
plete restoration, the insured had suffered 
no damage and was not entitled to recover 
under its policy. 


com- 


The district court found that the insured 
had an insurable interest in the property. 
It stated that the insurer voluntarily agreed 
that, despite any contract or lease of the 
insured, it would treat the insured as the 
unconditional owner of the im- 
provements in the event the hazard insured 
against occurred. In 
of Iowa cases, and particularly Keane vw. 
Century Insurance Company, 150 Iowa 658, 
the court ruled that the not 
be permitted to 


sole and 


following the trend 


insurer could 
repudiate its obligation 
merely because of the fact that the insured 
derived benefits from a lease whereby a 
complete restoration of the improvements 
was made—Fo-bilt, Inc. v. Citizens Insur- 
ance Company of New Jersey. United States 
District Court for the Southern District of 
Iowa. January 17, 1955. 8 Fire AND 
CASUALTY CASEs 772. 
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AUTOMOBILE 


| Summaries of Selected Decisions 
| Recently Reported by CCH 
| AUTOMOBILE INSURANCE 
| REPORTS 


| 


Consideration of Omnibus Clauses 
Undertaken by Courts 


Where the insured’s son, who had full use 
of the insured’s car as though it were his 
own, loaned the car to friends on the 
condition that a certain party not be per- 
mitted to ride in it, and an accident 
occurred while this person was occupying 
the car, there was no coverage under the 
omnibus clause of the policy. 


A petition for a declaratory judgment was 
brought by the insurer to determine whethe: 
it was liable under the omnibus clause of on: 
of its policies. The facts showed that th 
insured turned his car over to his son t 
take to an air base and “use for all purposes 
as though it were his own.” The son became 
in the habit of loaning the car to his friends. 
On one occasion, however, he forbade his 
friends to use the car if a certain person 
were to be one of the party. An accident 
occurred while this person was occupying 
the car, and the question arose whether the 
omnibus clause of the policy covered the 
accident. 


The state supreme court stated that the 
principal issue was whether “the actual use 
of the automobile” at the time of the acci- 
dent was “with [the insured’s] permission,” 
as determined by the law of Pennsylvania 
(where the policy was issued). The court 
noted that it is the law of Pennsylvania 
that slight and inconsequential deviations 
from the permitted use will not eliminate 
the coverage provided by an omnibus clause. 
However, it said that there is an absence 
of “permission” within the meaning of the 
policy if the car is used “at a time or place 
or for a purpose not authorized by the in- 
sured.” (See Laroche v. Farm Bureau Mutual 
Automobile Insurance Company, 4 AUTOMOBILE 
Cases 306, 335 Pa. 478, and Freshkorn v. 
Marietta, 16 AutoMosILeE Cases 365, 345 Pa. 
416.) 


Coverage is not afforded simply on the 
ground that permission was granted to use 
the car in the first instance, the court de- 
clared. The use of the car at the time of 
the accident must be one that was contem- 


Automobile 





. Mission 
. Hinchey, Adni’r, et al: v. National 


x 
, 
plxted at the time the permission was given. 
Wehen consent is required not merely for 

“ “ ” c “ ” ou . 
the “use” but for the “actual use,” as if this 
c,se, permission must have been obtained 
for the “particular use” at the time of the 
-sccident. 
. : a Pole: oe aa 
sor which the car is driven. 


It must cover the specific purpose 


The court concluded that the “particular 


-use” to which the car was being put at the 
‘time of the accident was neither actually 
. nor impliedly within the limits of the per- 


granted by the insured’s son.— 
Surety 
New Hampshire Supreme 


1955. 5 AUTOMOBILE 


Company et al. 
Court. February 25, 
Cases (2d) 621. 


NOTHER COURT recently took into 
CX consideration an omnibus clause. It 
noted that the clause brings within the pro- 
tection of the policy not only the named 
insured but also any person using the auto- 
mobile provided the actual use of it is by 
the named insured or with his permission. 
The court recognized that there was 
friendship existing between the insured and 
the driver alleged to have been covered by 
the omnibus clause, but that the insured did 
not give any express permission for the 
other party to drive his car. It declared 
that it could not conclude that friendship 
alone implies permission to use another’s 
car for one’s own purpose. 


The driver had previously used the car 
in the insured’s presence, but in this instance 
he drove the car for a purpose that only he 
knew of. The insured thought that the keys 
to the car were in his possession, and had 
believe that anyone else 
would use his car. The court concluded 
that there was no implied permission given 
for the driver to use the insured’s car, and 
thus no coverage under the omnibus clause. 
—Mason & Dixon Lines, Inc. v. Martin, 
Adw’r, et al. United States Court of Appeals 
for the Fourth Circuit. May 16, 1955. 5 
AUTOMOBILE CASES (2d) 641. 


no reason to 


Nonresident Denied Benefits 
of Unsatisfied Judgment Fund 


The exclusion of a noncontributing non- 
resident from the benefits of a state 
unsatisfied judgment fund was held not 
to be a violation of the federal or state 
constitution. North Dakota. 


The plaintiff, a nonresident of the State 
of North Dakota, applied to the North 
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Dakota unsatisfied judgment fund for reim- 
bursement of a noncollectible judgment for 
persdnal injuries which arose from a vehicle 


accident within the state. His request was 
denied on the ground that the statute 
(Chapter 39-17, North Dakota Revised Code, 
1953 Supplement) authorizing the fund 
expressly limits it to residents of the state. 
The plaintiff claimed that this limitation 
was unconstitutional, alleging that it vio- 
lated Article IV, Section 2, and the Four- 
teenth Amendment of the federal Constitution, 
and Article I, Section 20, of the North 
Dakota Constitution. The trial court ruled 
in favor of the plaintiff, and an appeal was 
taken. 


The state supreme court reversed the de- 
cision for the plaintiff, holding that since 
the plaintiff was a nonresident and made no 
contribution to the fund either directly or 
indirectly, it was not unconstitutional to 
deprive him of its benefits. 


In regard to the federal Constitution, the 
court said that Section 2 of Article IV 
does not require that the rights of nonresi- 
dents at all times must equal those of the 
residents of a state. It noted that the gen- 
eral rule that a state in regulating a private 
business cannot give its own citizens essen- 
tial privileges which it denies to others has 
no application to the present unsatisfied 
judgment statute, which is not a measure 
dealing with the regulation and licensing 
of private business. 


The plaintiff had the right to redress 
against wrongdoers through the courts of 
the state the same as residents of the state. 
The only privilege denied him, it stated, 
was to have his uncollectible judgment paid 
out of a special fund created and contributed 
to by the residents of the state. The court 
added that it need not determine whether 
the validity of the statute could be chal- 
lenged by a nonresident who had contributed 
to the fund by registration of a motor 
vehicle. 


Section 20, Article I of the state constitu- 
tion, which provides that no citizen or class 
of citizens shall be granted privileges or 
immunities which shall not be granted to all 
citizens, has reference to the citizens of the 
State of North Dakota, it ruled, and may 
not be invoked by noncitizens of the state. 


It concluded that the plaintiff was not 
being denied “equal protection of the laws” 
or the “privileges and immunities” protected 
by the federal and state constitutions.— 
Benson v. Schneider. North Dakota Supreme 
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Court. February 23, 1955. 
Cases (2d) 625. 


5 AUTOMOBILE 


Amounts of Damages Reduced by 
Comparative Negligence Holdings 


Where both the plaintiff and the defend- 
ant were guilty of negligence in connection 
with a railroad crossing accident, the 
court granted a new trial because the 
lower court failed to reduce the plaintiff’s 
recovery in proportion to his negligence. 


The plaintiff brought an action to recover 
damages: for its truck, which was struck by 
defendant’s train. The evidence showed that 
the train was going 53 miles an hour, ac- 
cording to the “speed recorder tape” on 
the locomotive, and as fast as 70 miles an 
hour, according to the estimate of one wit- 
ness. The limit provided by city ordinance 
was 25 miles an hour. It appeared that 
the driver of the truck was also negligent 
in that he drove into the path of the train, 
and then jumped out just before the collision 
occurred. Apparently without consideration 
of the driver’s negligence, a verdict was 
returned for the plaintiff which covered 
the amount of its proven damages. The 
defendant appealed. 


Held: Judgment reversed and a new trial 
granted. The court stated that inasmuch 
as the facts show that both the driver of 
the truck and the engineer of the train 
were guilty of negligence, the comparative 
negligence statute (Section 768.06, Florida 
Statutes 1951) would apply. 


The conclusion of the court was that the 
plaintiff was not entitled to full recovery, 
but that its damages should be reduced in 
proportion to the negligence of its driver.— 
Martin v. Favorato, d.b.a. Hollywood Tile & 
Terrazzo Company. Florida Supreme Court. 
April 27, 1955. 5 AutTomospILeE Cases (2d) 
596. 


RECENT Wisconsin case affirmed a 
~ lower court decision wherein the jury 
returned a verdict apportioning 50 per cent 
of the total negligence involved in a motor 
vehicle accident to each driver. The facts 
showed that the defendant truck driver 
negligently started across a through street 
into the path of the plaintiff. The court, 
however, found that there was sufficient 
evidence to support a finding that the plain- 
tiff was also negligent as to the speed and 
management of his car.—Simon v. Van de 
Hey et al. Wisconsin Supreme Court. Feb- 
ruary 8, 1955. 5 AuToMoBILE Cases (2d) 631. 
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Insurance Litigation 


Connecticut . . . Insurers doing business 
in the state, with the exception of those 
issuing fidelity and surety bonds, may not 
limit the time within which any action can 
be brought against them to a period less 
than one year from the time the loss insured 
against occurs. Insurers issuing fidelity or 
surety bonds may not limit the time within 
which any suit shall be brought against 
them on their bonds to a period less than 
three years from the time the loss insured 
against occurs. Public Act 374, Acts 1955, 
S. B. 249, approved July 26, 1955, effective 
October 1, 1955. 


Florida . . . Provision is made for the 
removal of personal representatives of dece- 
dents where there is a conflicting or adverse 
interest held by the representative against 
the estate. This does not apply to the 
widow merely because of her electing to 
take dower or claiming family allowance or 
exemptions. Laws 1955, H. B. 251, ap- 
proved and effective May 30, 1955. 


Massachusetts . . . A new act estab- 
lishes the jurisdiction of the municipal court 
of the City of Boston in connection with 
appeals from decisions of the board of ap- 
peal on motor vehicle liability policies and 
bonds. Chapter 412, Laws 1955, H. B. 2804, 
approved June 6, 1955, effective October 
1, 1955. 


Taxation 


Texas . . . The insurance code has been 
amended to allow farm mutual insurance 
companies an exemption from the additional 
tax on premiums. However, county mutual 
insurance companies are subject to statu- 
tory requirements relating to application for 
charter, capital and surplus requirements 
and investment of funds, and the additional 
tax on premiums. Laws 1955, S. B. 15, 
effective September 6, 1955. 


Title Insurance 


Wisconsin . . . A new bill regulates the 
field of title insurance. Under one provi- 
sion, commencing January 1, 1956, there 
must be reserved initially a sum equal to 
5 per cent of the premium charged as a loss 
and reinsurance reserve. At the end of the 
calendar year following the year in which 
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WHAT THE LEGISLATORS ARE DOING-——- 


Continued from page 582 | 


a policy is issued there may be a reduction 
in the sum reserved in the amount of one 
twentieth of the sum. Chapter 433, Laws 
1955, S. B. 528, approved August 17, 1955, 
effective August 20, 1955. 


Workmen's Compensation Insurance 


Georgia . . . The maximum compensa- 
tion payable in case of total incapacity was 
increased from $24 to $30 per week. The 
minimum compensation payable in such cases 
was increased from $7 to $10. Other in- 
creases were as follows: the maximum com- 
pensation payable in case of partial incapacity, 
from $15 to $20; the aggregate maximum 
compensation payable in case of total inca- 
pacity, from $8,400 to $10,000; the aggregate 
maximum compensation payable for partial 
incapacity, from $5,000 to $6,000; the allow- 
ance for burial expenses, from $225 to $350; 
maximum medical, surgical, hospital and 
other treatment, from $500 to $1,125; further 
treatment, from $250 to $375; the percentage 
used in computing compensation, from 50 to 
60 per cent of wages. The periods covered 
by compensation were lengthened as follows: 
the period for total incapacity, from 350 to 
400 weeks; the period for partial incapacity, 
from 300 to 350 weeks; the period for death 
where the deceased had dependents, from 
300 to 400 weeks. Acts 1955, S. B. 43, ap- 
proved and effective February 21, 1955. 


Idaho . . . An employer is now required 
to furnish injured employees with curative 
apparatus, including, at the end of the heal- 
ing period, reasonably adequate artificial limbs 
and eyes. Chapter 83, Laws 1955, H. B. 143, 
approved and effective July 1, 1955. 


Illinois . . . The compensation payable 
to an employee who suffers nonfatal injuries 
and who earns less than $30 per week has 
been increased from 75 per cent of wages 
plus an additional 2624 per cent to 75 per 
cent of wages plus an additional 32.5 per 
cent. Some of the other increases. are as 
follows: the minimum weekly compensation 
payments, from $14.25 to $16.75 if there are 
no children, $20.90 to $25 if there is one 
child, $22.80 to $27.75 if there are two chil- 
dren, $24.70 to $28.25 if there are three 
children, and $26.60 to $28.50 if there are 
four or more children; the total amount 
payable to dependents in case of death of 
an employee, from 7.6 to 9.25 times the 
average annual earnings of the deceased 
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employee; the total amount that must be 
paid into the special fund in case of loss of, 
leg, arm or hand, 
Laws 1955, S. B. 859, 
1955, effective July 1 


or loss of use of, eye, foot, 
from $100 to $200. 
approved June 30, 
1955. 


The Illinois 


occupational diseases benefits. 


’ 


increased 
Laws 1955, 
S. B. 860, approved June 30, 1955, effective 
July 1, 1955. 


legislature also 


Kansas . . . The total maximum payable 
for medical, surgical and hospital expenses 
was increased from $1,500 to $2,500. The 
maximum weekly award for total or partial 
disability, whether permanent or temporary, 
was increased from $28 to $32. The total 
maximum payable to dependents of an em- 
ployee who dies of compensable injuries 
was increased from $9,000 to $12,500. The 
maximum weekly award to an employee 
who suffers a disability resulting from an 
injury to a specific member of the . body 
after having suffered a previous permanent 
disability as a result of the loss of, or loss 
of use of, a specific member of the body, was 
increased from $20 to $32. The time in 
which a claim for compensation must be 
filed for injuries was increased from 120 to 
180 days after the accident or after the last 
payment of compensation, and for death, 
from eight months to one year. Laws 1955 
H. B. 397, approved. April 6, 1955, effective 
May 1, 1955. 


Massachusetts . . . Provision is made 
for the coverage of telephone company em- 
ployees under the workmen’s compensation 
act. Laws 1955, H. B. 848, approved May 
16, 1955, effective August 13, 1955. 


Minnesota Provision is made for 
the payment of medical care and compensa- 
tion to police officers who contract tuber- 
culosis in the scope of their employment. 
Laws 1955, H. B. 843, approved April 5, 
1955, effective April 6, 1955. 


Missouri . . The section of the work- 
men’s compensation law relating to perma- 
nent partial disability payments for industrial 
injuries or occupational diseases has been 
amended. Laws 1955, S. B. 147, approved 
July 8, 1955, effective August 29, 1955. 

The Missouri legislature deleted the pro- 
vision from the law which required the 
payment by an employer of $500 to the sec- 
ond injury fund when an employee dies 
from injuries sustained in an accident aris- 
ing out of his employment or from an 
occupational disease on account of which 
death benefits would be payable. Also de- 
leted was the provision which required the 
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payment by an employer of $150 into th 
second injury fund for loss of, or loss 4 
use of, certain members by employees. Law 
1955, S. B. 241, approved July 8, 1955, effee 
tive August 29, 1955. 

Nebraska . . Workmen’s compensa 
tion and occupational diseases benefits wer4 
increased as follows: the maximum weekl 
award for death and total and partial dis 
ability, from $28 to $30; the minimum, fro 
$17 to $20. In the case of total disability 
the maximum award per week after thg 
first 300 weeks is increased from $22 to $25 
and the minimum from $15 to $17. Laws 
1955, L. B. 159, approved April 22, 195§ 
effective three months after adjournmen 

Nevada . . A new section is added 
which creates a special silicosis fund and 
establishes the rules for its administration 
Laws 1955, S. B. 113, approved and effec 
tive March 29, 1955. 

Theatrical or state performers, except 
those who are employees of bona-fide pro- 
ducers of motion pictures, are excluded fro! 
the coverage of the workmen’s compensa- 
tion act. Laws 1955, S. B. 185, approved 
March 19, 1955, effective July 1, 1955. 

Other changes were made in workmen’s 
compensation and occupational diseases 
benefits. Laws 1955, A. B. 130, approved 
March 29, 1955, effective July 1, 1955; and 
Laws 1955, A. B. 313, approved and effec- 
tive March 19, 1955. 


New York .. . The salary of expert 
consultants for silicosis or other dust dis 
eases has been increased from $9,378 to 
$11,000. Laws 1955, S. B. 1328, approved 
March 21, 1955, effective April 1, 1955. 


North Carolina . . . The workmen’s 
compensation relating to asbestosis 
and silicosis have been amended. Laws 
1955, S. B. 291, approved and effective April 
EZ; 1955. 

The maximum weekly workmen’s com- 
pensation and occupational diseases benefit 
payments for both total and partial dis- 
ability as well as for death of an employee 
who has dependents have been increased 
from $30 to $32.50, the minimum from $8 
to $10, and the total maximum from $8,000 
to $10,000. Burial expenses are increased 
from $200 to $400. Other changes are also 
included. Laws 1955, H. B. 206, approved 
May 17, 1955, effective July 1, 1955. 

Officers and executives of nonprofit cor- 
porations are excluded from coverage. Laws 
1955, H. B. 700, approved and effective 
May 18, 1955. 
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